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P R O C E E D I N G S

(3:00 p.m.)



THE COURT:  The case before the Court this afternoon is Wolfchild v. United States, No. 03-2684L.  And I'd like to begin with a roll call if I may.  Mr. Kaardal, are you here for Plaintiffs?



MR. KAARDAL:  Yes, I'm present, Your Honor.



THE COURT:  All right.



MR. KAARDAL:  And Doug Kettering is here, too.



THE COURT:  All right, Mr. Kaardal.



MR. KAARDAL:  William Mohrman is here as well, Your Honor.



THE COURT:  All right.  Thank you.  Now I have a question.  Ms. Maroldy, are you present for the government?



MS. MAROLDY:  Yes, Your Honor.



THE COURT:  I hope I came closer in pronouncing your name this time.



MS. MAROLDY:  You're doing better than I do, Your Honor.



THE COURT:  Oh, I know that's not true.  Thank you very much.  Now we'll begin.  Is Mr. Morgan on the call?



MR. MACKLEY:  He will be right here, Your Honor.



THE COURT:  All right.



MR. MACKLEY:  But we are online.



THE COURT:  All right.  And who is the "we"?



MR. MACKLEY:  My name is Kent Mackley.



THE COURT:  All right.



MR. MACKLEY:  And I'll go get Mr. Morgan right now.  He just got called out of the office.



THE COURT:  All right.  Thank you.



MR. MACKLEY:  Thank you.



THE COURT:  Mr. Hogan?



MR. HOGAN:  Yes, Your Honor, and with me is Jim Blair with our office.



THE COURT:  All right.  Welcome.  Mr. Foster?



MR. FOSTER:  Yes, Your Honor.



THE COURT:  All right.  Thank you.  We already have addressed Mr. Kettering.  Mr. Zephier?



MR. ZEPHIER:  Yes, Your Honor, I am here.



THE COURT:  Thank you very much.  I understand Mr. Garoleck is not on the line.  Is that correct?



(No response.)



THE COURT:  All right.  Mr. Rooney?



MR. ROONEY:  Yes, Your Honor.  I'm here.



THE COURT:  Thank you.  Mr. Nadolfski?



MR. PETERSON:  Alan Peterson for Mr. Nadolfski.



THE COURT:  All right.  Welcome, Mr. Peterson.



MR. PETERSON:  Thank you.



THE COURT:  Mr. Killinger?



MR. KILLINGER:  Yes, Your Honor.  And I have one of my partners that's assisting me on this case,  Carrie Rusk, and two clients, Cora Jones and Jeff Kiddle that are in the room here with me.



THE COURT:  All right.  Thank you, Mr. Killinger.  Ms. Stricherz?



MS. STRICHERZ:  Yes, Your Honor, I'm on the line.



THE COURT:  Thank you.  We've already covered Mr. Kaardal.  We've already covered Ms. Maroldy.  Mr. Montana?



MR. MONTANA:  Yes, Your Honor.  I'm here.



THE COURT:  Thank you.  Is there anyone else on the line who has not been identified in the roll call?



MR. MORGAN:  Yes.  Yes, sir.  I'm Phillip Morgan, and I'm here with my paralegal, Kent Mackley.



THE COURT:  And your name is Phillip Morgan?



MR. MORGAN:  Phillip Morgan, yes.



THE COURT:  All right.  Thank you.



MR. MORGAN:  Yes.



THE COURT:  We have that.  Anyone else?



MR. JOHNSON:  Yes, Your Honor.  This is Scott Johnson.



THE COURT:  All right.  Mr. Johnson, let me just cross-check something.



All right.  I have you.  I'll add you.  All right.  Thank you.



Anyone else?



(No response.)



THE COURT:  All right.  I think we're ready to begin.  By the Court's reckoning, we have 18 motions to address.  That includes the motion to defer ruling on pending post deadline intervention, which was filed on the 29th of January.  It does not include the motion by Plaintiffs to vacate the order to stay briefing on partial summary judgement.  Is that everyone's understanding?  Oh, it also obviously does not include the motions to quash.



MR. FOSTER:  This is Wood Foster, Your Honor.  I understand that the motion I filed on behalf of about eight groups has relevance to today's proceedings, but I don't believe that others have had an opportunity to respond to it yet.  It was filed out of time, and the response deadline is at a date in the future.  I'm perfectly willing to address it, but in fairness, I wanted to be sure you understand that others have not had a chance to respond.



THE COURT:  No, the Court is well aware of that.  It's just that it would seek to override a whole set of motions that otherwise would be considered today.



Ms. Maroldy, do you have any objection to our at least preliminarily considering the motion that has just been addressed, that is, to defer ruling?



MS. MAROLDY:  Well, Your Honor, as everybody's recognized, the response time has not yet  run, but I don't have an objection to the Court preliminarily addressing that, no.



THE COURT:  All right.  Now that's not to preclude it, and in fact, we aren't going to do anything immediately anyway in this case.  It's just that acknowledging the pertinence of that motion to defer on all the other motions that would be considered seems sensible and without prejudice to your response that according to the docket is due on the 15th of February.



All right.  Now we ought to begin with the Plaintiffs' motion to file a further amended complaint, that is, a fourth amended complaint.  Mr. Kaardal.



MR. KAARDAL:  Yes, Your Honor.  Thank you. May it please the Court.  Our motion to amend is to add certain plaintiffs to the case.  In part of our motion, Your Honor, we identified them by ancestor in the '86 and '89 censuses.  As you recall, Your Honor, in Wolfchild III, you had two categories for basis for descendancy.  You had 1886 and 1889.  And then secondly, you carefully wrote, "Others seek to establish their status as lineal descendants based upon different forms of proof."



In our instance, all our additional proposed plaintiffs are identifying in the motion papers their ancestors in the '86 and '89 census, and we have the genealogical documents to show that they belong in trustee to the case.



One of the points we want to raise, Your Honor, is that this has not been an academic exercise intended to create a more accurate denominator for the government, that is, with respect to calculating damages.  We believe that as we identify these lineal descendants back to ancestors on the 1886 and 1889 census that they should be added not only in the denominator but also in the numerator to receive a check.  After all, we are moving toward a monetary judgement, and we believe under Rules 19 and 20 that these people ought to be joined.



With respect to the administrative problems the U.S. has mentioned in its response brief, I'll address them in turn.  First, on good cause for delay, the United States has proposed that we did not present a good cause for delay.  We think, Your Honor, that the whole case in a sense is an explanation of a good cause for delay.



We have started a case on the notion that the lineal descendants have been not properly identified as beneficiaries.  We've been proceeding along this case, even to a point of adjudication of liability, yet the United States has not produced a list or created new lists to identify these people.  In fact, it appears that an accounting is required to them under the Indian Trust Accounting Act.



None of this has occurred.  We're working diligently to identify these people, as the Court has instructed us previously, and as these people identify themselves, we're bringing it to the Court's attention in the context of a motion to amend to add additional Plaintiffs.



With respect to the prejudice the United States alleges due to the administrative burdens associated with amended complaints, we don't think it's much work at all to manage these names.  In fact, we think the work has all been done with respect to collecting the genealogical documents.  And as Your Honor knows, we're very eager to present our genealogical documents, that is, the birth certificates and infant baptismal certificates that link us to the 1886 and 1889 ancestors.



Regarding the numbers changing, a close analysis of what's printed in the U.S. brief, the electronic database numbers do actually check out. When we produced the electronic database to the United States as a cooperative matter, we did not include the John Doe Plaintiffs.  If the 236 John Doe Plaintiffs are added to the 7,121 in the electronic database, our numbers actually check out with the federal hard count.  Now there may be a discrepancy of one or two plaintiffs.



THE COURT:  Now let's just review the beginning again.  You say there are 7,121 named plaintiffs?  Did I have that number right?



MR. KAARDAL:  On the third amended complaint.



THE COURT:  All right.  Go ahead.  That's the third amended complaint.



MR. KAARDAL:  And 236 John Does.



THE COURT:  Right.



MR. KAARDAL:  Seven thousand three hundred and fifty-seven.



THE COURT:  Yes.



MR. KAARDAL:  Okay.  And the federal hard count was 7,359.



THE COURT:  Right.



MR. KAARDAL:  I could go back and check.  It might have been something with the John Doe practice.  I'm not sure.  But we just had a chance to read the brief basically today, and we're doing the best we can in coming up with these numbers.



But the next one is with regard to listing specific parents listed to specific minor beneficiaries, we are ready to do that.  We intend to do that.  And when the Court lets us file the genealogical information, we will.  If the Court would want us to file an additional exhibit to the fourth amended complaint listing the best friends for each of the minor children, we'd be glad to do that.



THE COURT:  Now the question is, have you identified the minors or others who lack legal capacity?



MR. KAARDAL:  Yes, we have.  It is within the body of the complaint and then in Exhibit A by listing those minor beneficiaries.  The reason that was easy for us to do, Your Honor, is because we collected all the birth certificates for these people.  When we filed the amended complaint, we listed those that were under 18, and obviously, because time rolls on, some of those people now on Exhibit A would be greater than 18.



Then finally, Your Honor, regarding John Doe plaintiffs, our understanding was that we're following a protective order that was negotiated between the United States and our law firm and that we were following the procedures there, and we were the ones that sought a protective order for those people who felt that participating in the case by name would harm them because of possible retaliation in one way or another.



Now I need to move on to one other part of our argument, and that is regarding the administrative problems the U.S. does not mention in its briefs.  In Wolfchild III, Your Honor put in two columns, one indicating the 1886 and 1889 census and the other Source. And the Court also when considering the consolidation of the Cermak case mentioned what a good faith case might be with respect to another source approved to show lineal descendant from a loyal Mdewakanton.



But one of the positions of the Plaintiffs is that it may be true that the '86 and '89 census would be underinclusive with respect to loyal Mdewakanton, that there isn't a shred of evidence in the record yet.  And the United States used these lists in 1905, 1936, 1969, the solicitor's opinion in 1971, 1980 and subsequent.



And so we understand and we appreciate the Court's efforts in the name of due process to allow these Intervenors, maybe 10,000 or so, into the case to prove these genealogical connections to an ancestor not on the '86 or '89 list.



However, this cannot be done in a vacuum, Your Honor.  The U.S. conduct in this case includes having a trust obligation to maintain a list that they have not maintained, includes disassembling trust obligations and includes administrative proceedings all the way up from 1969 to 2004 where they used a quarter-blood Mdewakanton standard.



So, just to cut to the quick, Your Honor, with respect to the pending, and I understand it's not going to be heard at least for a while, the pending motion on the '69 breach, there are two issues the Plaintiffs have raised regarding the breach.  One is the quarter-blood Mdewakanton blood quantity requirement, and two is the vote-in restriction, that is, that the members of Shakopee can restrict who receives the benefits.



The government's position, I presume, will be both of those are valid.  The Plaintiffs' position will be both of those are invalid, as stated in our March 3, 2006, brief.  The position of the Intervenors, and this was kind of anticipated in our March 3, 2006, brief, may very well be the quarter-blood Mdewakanton requirement is valid, but the vote-in restriction is invalid.



So there's a consistency between the government's position in the administrative proceedings all the way up to 2004 and their probable position in this case and the Intervenors' position  that they have another way to prove they have lineal descent.



In other words, what I'm saying, Your Honor, is that the Intervenors according to the claims of -- that I have read are not only using the documents to show genealogical descent, but they're also using it as a separate source of substantive rights, as I attempted to identify to the Court in the March 2006 brief.



Now why that's important is because if Your Honor had placed rather than check marks in the basis for descendancy under source, for example, if Your Honor had listed the soldiers and sailors list, the 1929 Pipestone Rule, which the federal government used in 1983 to adjudicate membership in Shakopee, or, even worse, had mentioned the Administrative Law Judge in the Department of Interior, Judge Pfister's opinion, where he said to be quarter-blood Mdewakanton, that is, to be qualified for membership in Shakopee, you had to show you had Santee blood or Sisseton blood, that is, one quarter Sisseton blood or one quarter Santee blood would be a separate source of substantive rights to be a member of Shakopee, Your Honor, I think we'd have tens of thousands of additional intervenors.



And so our concern as we move forward, particularly on this motion, is for the Court to lump my prospective plaintiffs here, that is, my plaintiff who has identified an ancestor on the list and has pulled together two or three birth certificates, with intervenors who are asserting that they have separate sources of substantive rights under the 1889/1890 Acts, I think it's prejudicial to them.



And I think there's a solution here, Your Honor, that would be fair to the Intervenors, the communities, fair to the government and conserve judicial resources.  And I think it's quite simple, and that is that the lineal descendants as I described them should be allowed to join as the case proceeds. 

But when we have finally this hearing, and I don't know when it's going to occur, on the motion for partial summary judgment of the '69 breach, as part of the adjudication of that motion, the Intervenors should be asked to join in any sort of arguments they have either in responding or making motions on what their separate sources of substantive rights might be. 

And so, for example, if they agree with the government that it's a quarter-blood Mdewakanton blood requirement, that's the government's position on the ground today.  That can't be a bad faith claim.  That's a good faith claim.  And so they need to come out and argue that.



And we say that that's an invalid standard, but they may very well agree with the government on the ground and say that's the standard.  And their argument basically is our only complaint with membership determinations at Shakopee is they've been underinclusive.  Our complaint is they've been underinclusive and they've used the wrong standard.



Then the Court could adjudicate the additional substantive sources of right, and then we'd have this advantage of knowing right now whether there's another trust beneficiary definition.



This really gets to the heart of the case. Is this one lawsuit or is it two lawsuits?  I mean, if there are two trust beneficiary definitions, that is, the one the government's used since 1969 and the one the Plaintiffs are promoting in this case, that needs to be flushed out.  And we think that it needs to be done early so the typical test for a joinder of claims can be used.



Then after that, let's assume that, or I guess I'll assume, if there one or two standards and it's still the same case, there can be a remand either to the Department of Interior or I guess alternatively to a Special Master, and we can have the lineal descendant determinations.  But we can't have that happen until we know how many trust beneficiary definitions are active in the case.



And then finally, when the government reports on the lineal descent as part of the accounting, we could have the objections, discovery and trial.



Now, Your Honor, why I think this is fair to the Intervenors and communities is that the hearing on the '69 breach, what I'll call Wolfchild V, is an opportunity to make good faith, statutory-based  arguments to change the Court's trust beneficiary standard.  Everyone then may get a shot at changing the Court's mind or alternatively, as I mentioned, adding an additional trust beneficiary standard as maybe part of the case.



If there's a remand for all the lineal descendants to send documents to the Department of Interior for whatever lineal defense determinations need to be made, there's an opportunity to object to the Department of Interior reports.  There would be discovery and then eventually a trial.



And it's fair to the government.  Wolfchild V would be an opportunity to make good faith arguments to change the Court's trust beneficiary standard, defend the quarter-blood Mdewakanton standard use of Shakopee since 1969, and also to defend the vote-in restriction.  They'd have a chance to review the documents to determine lineal descent.  Then they could respond to any objections made to their report based on over- and underinclusiveness.  There would be discovery and trial.



Lastly, Your Honor, regarding conserving judicial resources, it's one lawsuit, but how many trust beneficiary standards?  As I read the complaints and intervention, there are at least I'd say 10 different trust beneficiary standards working.



And as I read the federal government's administrative record starting in 1969 and then the subsequent proceedings, particularly 1983 and the use of the 1929 Pipestone Rule, then pursuant to the BIA request in 1991, the membership determination based on the quarter-blood Mdewakanton standard and then the 1995-2004 administrative proceedings conducted by the Department of Interior which accounted for the use of Santee and Sisseton blood and so forth, right there there are probably another dozen different sources of substantive rights that could be alleged.



And the United States on the ground is not agreeing with the Court's ruling.  They continue standing behind those trust beneficiary or membership determinations.



So then the question would be, how many disputes are left?  And so, once the Department of Interior has come back with its report and accounting, then everyone could object to the overinclusiveness on the lineal descent determinations and then we'd know how many disputes are left.



And my guess would be that once we resolve the questions regarding the different sources of substantive rights, as I anticipated in my March 2006 brief, that the numbers would be quite manageable. Once the Intervenors, the Plaintiffs and the government see the genealogical documents and their linking to certain trust beneficiary standards defined by the Court, then I think there would be very few disputes left.



So, Your Honor, in the end, I see the progress of the case dependent on resolving the motions today in a fair way not only to my clients and other lineal descendants of the 1886/1889 list but also to all the others who are proceeding in good faith not necessarily based on our substantive rights theory but rather on the government's that the government is using currently.  And so I think that's the administrative issue here.



If the government had abided by Wolfchild I and Wolfchild II, I think there would be perhaps thousands of fewer intervenors, but that hasn't been the case.  They're defending vigorously the membership determination of the Shakopee, and it's created a great deal of disputes and confusion.  Thank you, Your Honor.



THE COURT:  All right.  Now, Ms. Maroldy, before you begin, let's just say that by the Court's very rough reckoning, there are now approximately 22,000 Plaintiffs and Intervening Plaintiffs or potential intervening plaintiffs, and the Court has sympathy with your position on keeping track of them, because we've had difficulty in doing that ourselves.  Why don't you proceed with your response.



MS. MAROLDY:  Thank you, Your Honor.  Just first a housekeeping matter.  Well, I'm not even sure it's a housekeeping matter.  I was handed a note, Your Honor, that said that Mr. Thurman's office had called and they did not receive a call to join the hearing.  I understand they may be trying to reach chambers, but I just thought I should mention that.



THE COURT:  Well, I understand Mr. Thurman might be on the call now.  Is that true?



MR. THURMAN:  That is correct, Your Honor. Mr. Thurman and Mr. Horn are on the call.



THE COURT:  All right.  Thank you very much.



MR. EDWARDS:  Mr. Edwards is on the call as well.



THE COURT:  I'm sorry?



MR. EDWARDS:  Roy Deryl Edwards, Jr.  I also had to call in late because I was not included on the list for today.



THE COURT:  All right.  Thank you.  Why don't you go ahead with that, Ms. Maroldy.



MS. MAROLDY:  Thank you, Your Honor.  I guess my response is going to be just fairly simple, Your Honor.  I must confess I got very little of what Mr. Kaardal was just arguing, which seemed to go far beyond the amendment issue.



So I would reiterate what we said in our written papers, that we don't feel that there was good cause shown for I think what by our count was about 180 more people to join the suit some six or seven months after the Court's extended deadline.



And as to John Does, I don't think the fact that the Court previously allowed some of Mr. Kaardal's group or his clients to proceed as John Does means that there is carte blanche for anybody to proceed as a John Doe without any showing of why they should be able to do that.  It's an extraordinary procedure.



And if I may, I think what I may have heard during Mr. Kaardal's presentation was that Exhibits A, B and C are the same as the names in the caption. Is that correct?



MR. KAARDAL:  Could be.



MS. MAROLDY:  It's a very straight question, because we really are having trouble following the bouncing ball here with the repeated iterations of the various complaints in this case.



MR. KAARDAL:  This is Erick Kaardal.  Exhibit A is a list of minor Plaintiffs.  Exhibit B is those Plaintiffs co-represented with Mr. Kettering.  And Exhibit C are those co-represented with Mr. Killinger.



MS. MAROLDY:  Well, the United States understands how they were designated, but it wasn't clear how they related to the caption of the complaint.  So I'll just reiterate our objections just based on a lack of good cause, on a lack of foundation for Plaintiffs to proceed as John Does and just to note that the repeated amendments and additions to the parties I think keep all parties and the Court from being able to focus on bigger issues.



Also, it's not clear at all how the adults and minors relate to each other, and I think we're entitled to have that information now rather than at some point in the future.



THE COURT:  All right.  Ms. Maroldy, from the Court's perspective, you are the one person who has tried explicitly to address good cause, and you've done so by referring specifically to the timeliness requirement for intervention under Rule 24.  You've done so explicitly by reference to the general standards for leave to amend under Rule 15 and Rule 15A and then also in a collective form of action the Court's early responsibility to provide an orderly means for joinder of additional parties, as the Supreme Court advised in Hoffmann-La Roche.



The Court is very mindful of that.  Nobody else seems to be.  Well, I wouldn't quite go that far.  Do you have any comment on the standard?



MS. MAROLDY:  I'm sorry, Your Honor.  This is Laura Maroldy.  Is this directed to me?



THE COURT:  Yes.  Please.  What I'm trying to figure out is if you have any comment on the standard, the interplay between Rule 24, Rule 15 and the Supreme Court's advice -- or it's really more than advice -- direction to a trial court handling a collective action in Hoffmann-La Roche.



MS. MAROLDY:  Well, I'd note first, Your Honor, as far as Rule 24, of course, timeliness is a threshold requirement for intervention, and of course, timeliness is not considered in a vacuum.  But in this case, we have litigation that's been pending for several years.



The Court has twice extended the existing deadline in an attempt to I think walk the line between making sure that persons had notice and an opportunity to join the suit on the one hand and making sure that it's an orderly procedure and that all the parties can proceed on the merits on the other.



And I think having extended the deadline several times, none of the parties who have moved to intervene have shown good cause why they're seeking to intervene at this late date.  And certainly Plaintiffs, who originated this action, I think arguably have a higher threshold to cross in showing why they're seeking to add more people at this time.



THE COURT:  All right.  Now I wonder if we could hear from Mr. Foster.  You have a quite different approach to these issues.



MR. FOSTER:  Well, first of all, Your Honor, I do want to assure the Court that my motion is not brought for the purpose of supporting or opposing any particular result on any of the pending motions. 

Secondly, though I have long experience in complex and class litigation, I have literally no experience in what out here at least is referred to as Indian law, and I have not practiced in your Court up until this time in my career.



THE COURT:  Well, we're just taking the general standards that are under the Federal Rules for intervention for amendment of a complaint and then for managing the parties in a group or collective action.



MR. FOSTER:  Well, I do understand something about those issues.



THE COURT:  Now you understand that a group or collective action is different from a class action.



MR. FOSTER:  I do indeed.  I'm not clear personally as to the exact point at which this case changed from the class action originally alleged to a collective action.



THE COURT:  It never was a class action. That class allegation was made and alleged, but it was not pursued.



MR. FOSTER:  Right.  I understand that.  And I do understand that it was essentially, I guess, certified, although I don't remember seeing that word, but it was certainly treated as a collective action for purposes of notice and opting in.



THE COURT:  No.  That is completely wrong.



MR. FOSTER:  Oh, dear.



THE COURT:  Certified would be a class action, and this Court has rules that do not recognize opt-out class actions.  This Court only recognizes opt-in class actions.



MR. FOSTER:  All right.



THE COURT:  However, the Indian Tucker Act provides possibilities for a collective or group action, almost like the Federal Labor Standards Act, which is what Hoffmann-La Roche is.  And so the Court has been proceeding since Wolfchild II at least as if this were a collective or a group action.



MR. FOSTER:  I am involved in collective actions under the Age Discrimination Act, which follows the FLSA rules, and at least in those cases, the Courts do certify even though it is an opt-out class.  So I am not familiar, you're quite correct, and I apologize for my ignorance on this score.



I don't know that it's critical to the motion I have brought.  The motion is based on discussions among the smaller players in this case. All are counsel for Intervenors.  Many, not including my clients, claimed descent from groups other than the '86/'89 census.



And I think our collective view is first that the statute of limitations may not have run in this case, at least arguably won't even begin to run until there's an accounting under the trust so that people who are not permitted to participate in this case presumably have the right to start a separate case, which would simply complicate matters because ultimately there would be an effort to consolidate any such cases.



It also seems as though the manner in which notice was given may or may not have been premised on assumptions that only a particular group of descendants or beneficiaries of the trust that the Court found in Wolfchild I and II and that ultimately it's possible that that standard will be broadened after those issues are explored by this Court, which presumably needs to happen relatively soon.



I can honestly say like Ms. Maroldy I did not fully follow everything that Mr. Kaardal said.  He and his group are so very knowledgeable and steeped in this material that I cannot honestly say that I fully understand the distinctions between possible beneficiaries from the alleged 1969 breach, which I gather has not really been fully addressed by the Court.



THE COURT:  It hasn't been addressed in any respect whatsoever.



MR. FOSTER:  All right.  As opposed to the breach that has been addressed and resolved by the Court.



All of my thinking, for whatever it's worth, has been directed only to the existing breach, and I certainly have no position or knowledge from which I could take a position with respect to the alleged 1969 breach, and I suspect that many of the people who signed onto the motion with me are in the same boat. 

But I think all of us are experiencing the same phenomenon of people continuously sort of calling or existing clients calling and saying so and so never got noticed, never heard about this until I called him last week or he called me, that kind of thing.



And the feeling was that at a certain point in time that maybe isn't all that into the distant future, these issues of whether the soldiers and scouts lists, whether some of the 1890s censuses or the other documents or even different kinds of proof of the sort that have been referred to by Ms. Felix with respect to her sort of unique situation in her ancestry, it feels to us as though these macro issues are going to resolve an awful lot of the micro issues which involve the birth certificates and other documents that Mr. Kaardal referred to.



To us, it seems as though there are issues that are going to be hotly contested, probably beyond the trial court level, some of which you have already decided, others of which you now have under advisement, and others of which involve these beneficiary questions of the type that Mr. Kaardal identified.  And presumably, by the time any appeals of any kind are taken, the 1969 issues as well will be resolved.



There are additional issues that the group I've been talking about view as important issues that  would better be or I should say would best be decided sooner rather than later involving exactly the reach of the breach, so to speak.



That is to say, here we are with 22,000 people now involved in the case, potentially more as time goes along and babies continue to be born, et cetera, and no genuine ability on the part of anyone to say with any certainty that the dollars involved here are going to make it worthwhile for all of these Intervenors to take a great deal of time and energy in hiring genealogists and so on when it may be that some of these basic issues, and I'm guess I'm tiptoeing around the word money and casino profits, to what extent are these issues resolvable at an earlier rather than a later stage at least at the theoretical level.



If this case turns out to be about  relatively small sources of damage, then I think that that is a major game-changer from the standpoint of these 22,000 people.  I think the publicity and the news on this case and so on have led people to certain expectations.  If those expectations turn out to be completely false, it would seem to us that that would better happen early than late in these proceedings. 



So all we're suggesting is that given all of these many questions, it makes some sense not to come directly to grips with what constitutes good cause or late filing at this moment in time but rather to take those motions under advisement.



And I recognize that there may be some new Intervenor groups.  I haven't looked at the 17 motions that are before the Court today or 18 to know whether some of these involve actually new people, new lawyers and what have you.  And I haven't attempted to address exactly how those should be handled, though I can well imagine the possibility of an order permitting intervention subject to later revisitation once some of these other issues are resolved.



So the motion that is pending but not yet ripe is intended entirely as a pragmatic motion, Your Honor, a motion that we believe is a form of urging the Court to let us all sound off on potential scheduling, order of taking these things up, so that there can be orderly briefing on all of these large-scale issues before we start getting into how do you deal with the examination of 22,000 ancestors.



THE COURT:  All right.  Thank you, Mr. Foster.  Now, before I ask Mr. Kaardal and Ms. Maroldy if they would care to address any of the points that Mr. Foster raised, do any of the other counsel for the intervening groups wish to chip in on the points that anyone who has spoken thus far have raised?



MR. HOGAN:  Your Honor, Barry Hogan here.



THE COURT:  Yes.



MR. HOGAN:  I would just chip in to the point where it does seem at some point, there's a definite need for a scheduling and planning conference, and I think that probably would have happened a while back but for some of these preliminary intervention issues.  And it's hard to know which is the cart and which is the horse right now.



THE COURT:  Well, in fact, Mr. Hogan, Mr. Kaardal had raised that same point, but that point was sidetracked by the questions of the posture of the two communities that were addressed I think on the 25th and then the motions to amend and motions to intervene and that sort of thing that were raised.



As soon as these last, I hope they're last, party issues get resolved, the Court has in mind indeed to convene a scheduling and planning conference and to decide which issues are ripe for addressing, and obviously the criteria for beneficiary status is probably top of the list.



Anyone else?



MS. STRICHERZ:  Your Honor, this is Kelly Stricherz.  I joined Mr. Woods's motion that the Court is looking at to some degree today, and a couple of things I wanted to reiterate on that.



The definition of the beneficiary class is important not only to existing clients in the case but also to people who still are not represented.  If people got notice that they had a hook to the '86 or '89 census, then they think they're completely out. But all of a sudden there's all these people intervening who are intervening under different theories.  And that seems to open the door for all these people who believed that they weren't going to participate in this case.



And as Mr. Foster said, many of us get calls on a regular basis asking us if we can help people in this case.  I don't take any other clients beside my one family group, and so I give other names in the case to these people who call me.  But I think that there's many more people out there that the Court's going to hear from either individually or through new motions to intervene.



Secondly, as far as the timeliness of these filings go, it's again the same issue.  The people didn't receive notice either that they could try to intervene in another way or that certain dates were being changed.  They just didn't receive notice.  Some of my family members received notice from other law firms and some of them did not.  The notices that were received were received late in the game.



I have people that I've been asked to add at this late date.  It's a very frustrating issue, and I keep hoping that the Court is going to define what the beneficiary class is and allow a little more time for people to finish up calling lawyers and getting help.



Also, as far as my group is concerned, if the Court does allow other documents to come in to prove lineal descendancy, that only would strengthen my family's case, because the other documents would help provide them with additional material to support their claim.  So the definition of the beneficiary class, which I believe is the main thrust of the motion that I joined with Mr. Foster, is ultimately very important.



Another part of that motion was the adoption issue.  There's many of my family members who have adopted people into their family who have no bloodline connection.  At this point, I have not added the adoptees to my list because lineal descendancy seems to be a blood relation issue.  However, I do maintain a list of people who have been adopted by these families in hopes that the Court can make a decision one way or the other.  If the Court would allow adoptees into this lawsuit, then I would seek to amend and add those additional people to my list.



And then one further topic.  That's the idea of identifying minors and who their parents are.  I have been doing that.  Even on my complaint, I would say "On behalf of" and list minors or incompetents under a certain person's name.



However, I'm a little leery of that because the Court rules in general seem to be against identifying minors, and in fact, the rules state to identify them by their initials.  And so I would like the Court to address also identifying minors as minors and who their guardians or parents are, because I'm a little reluctant to submit those documents, especially now that the case has gone electronic.



THE COURT:  Well, that's a fair concern, and in fact, you're quite right.  Let's just clarify.  Once we have an electronic case, all the materials that are filed, except those that are filed under seal, are indeed available to the public at large.  

And we must be careful about that.  Identifying people either by initials or on one of the anonymous groups is probably the best way to go.  And one of the issues I hope we can get to yet this afternoon is what to do about the anonymous groups. I'm sorry.  I didn't mean to interrupt.  Go ahead.



MS. STRICHERZ:  Your Honor, those were the issues that I wanted to address.  I feel like I've spoken to the ones that I thought were important. Thank you.



THE COURT:  No, thank you, Ms. Stricherz.



MR. MONTANA:  Your Honor?  Your Honor, this is Gary Montana.



THE COURT:  Yes.



MR. MONTANA:  I would agree with Ms. Stricherz and Mr. Woods's motion that we need to identify the criteria for the beneficiary class, but also I think in the beginning when this case was first brought, and I commend Mr. Kaardal for bringing it, they used a certain criteria, the 86/'89 censuses.



But nothing in the 1863 Act which I believe creates the beneficiary class indicates that you had to meet the criteria of the three appropriation acts in question or beyond those censuses.  And nothing in the appropriation acts indicate that you had to be on the '86 or '89 census to be one of the beneficiaries of those appropriation acts.



THE COURT:  Well, let's just stop a moment, because the Court has tried at least to be very careful that the 1886 census and the 1889 supplement provide a presumptive indicia that someone is a lineal descendant.  But that's all.



MR. MONTANA:  Yes, Your Honor.



THE COURT:  I don't know how anybody could have read the Court's prior opinions any other way.



MR. MONTANA:  Right.  Yes, Your Honor.  I agree.  And then I guess the other issue on this intervention and the untimeliness that you made, the government says about these motions to intervene or to add additional clients, in the beginning, Mr. Kaardal and his office and then Mr. Kettering and I think Mr. Horn with Kettering or whoever, there were three or four law firms originally who began this lawsuit, and they used only the '86/'89 criteria.



By the time some of us got involved, like in April or May of last year, they were concluding and  setting deadlines for intervention.  So, by the time a lot of these clients, like Ms. Stricherz said, received notice, sometimes it was even after the 

July 12 deadline.  And in some cases, I have clients now who have not even received denial notices but are assuming they're not being represented any longer by one of those law firms.



And I've worked in Indian law for about 25 years solely, and that's my problem, because I get calls every day from people, Indians, who want to join this case, and I try to do my best to do due diligence to look at who they go back to before I agree to take them.



But I might have at least 10 to 15 calls a week still from people who did not get notice or are under the assumption, the false assumption, that if they were denied by Kettering and Barbara Bukes, who was a party plaintiff, that somehow they had some quasijudicial authority and they were completely out. 

And as far as notice, notice was only printed in three Indian newspapers that I know of, and I read Indian newspapers all the time and I never ever saw one.  And then you have Indian people, which I mentioned in my motion, that live in urban areas that have no contact with the reservation, so they got no notice whatsoever until recently.  So I do believe that at some point, obviously it's important to set the criteria.



And as far as Mr. Kaardal's argument about the membership issues at Shakopee, I do believe that you're mixing apples and oranges.  Those issues are separate and different from what we're doing here today, I believe.  We're trying to determine liability of the federal government, not the communities.  So that's all I have, Your Honor.



THE COURT:  All right.  Thank you.  Is there anyone else who would like to speak to these general issues that have been addressed?



MR. KAARDAL:  Yes.  Erick Kaardal.



THE COURT:  Yes.  Mr. Kaardal, let's just wait a second and see if there's anyone who hasn't spoken as of yet.



(No response.)



THE COURT:  All right.  Mr. Kaardal, why don't you reply.



MR. KAARDAL:  I guess, Your Honor, one of the things touched on was conserving judicial resources and the resources of the party, and I agree with the sense that we need to determine what the additional or different trust beneficiary standards might be.



I understand the Court had a limited preliminary determination of what the '86 and '89 census meant, but it was certain in the opinion that a trust beneficiary standard off the statute was determined.  And then the question becomes if there is this one claim that's been adjudicated with this one trust beneficiary standard, how do we conserve judicial resources and get this done despite the Judge's best efforts in I think Wolfchild III to bring some order to the situation regarding intervenor practice?



The Intervenors are continuing on arguments  that these documents like the soldiers and sailors list and really ethnicity, the Sisseton and Santee, like I mentioned, how they're going to be adjudicated because they relate to standing.



And in a context where the United States has despite the Court's adjudication refused to identify notice and inform trust beneficiaries, yes, there is confusion.  One part of the government called the U.S. Court of Federal Claims has issued a notice while another part of the government, the Department of Interior, insists that the quarter-blood Mdewakanton requirement as determined in those administrative proceedings is the right standard, as Shakopee determined, who gets exclusively the benefits.



So I see that these issues of trust beneficiary standard need to be done as soon as possible so that we can have a rational standard for admitting these lineal descendants.



I'm not saying for the moment that my trust beneficiary standard is the only one or is one that cannot be modified, but the Court has adjudicated that there is for the moment one trust beneficiary standard based on the statute.  And if it's going to be modified or if there's going to be an additional trust beneficiary standard, then we need to get to it because it raises all sorts of issues regarding joinder of claims, whether it's the same transaction.



For example, the 1929 Pipestone Rule which was used by the federal government in 1983 to justify the original enrollment ordinance, basically the enrollment ordinance that was used to determine whether the people voting on the Shakopee Constitution in 1969 were qualified, that 1929 Pipestone Rule may have been used for a whole different reason.



It might have been a different type of benefit than the one we're talking about.  The soldiers and sailors list.  Possibly there were annuities or payments that were made off of those lists.  Those are different types of claims than the land-based claims we've made here.



And perhaps the Court will decide, well, we should hear these other claims as well.  Well, that's fine.  We're willing to accept that, but I think we need to address those issues right away.



And on due process, from the Plaintiffs' perspective, if there are parties here or lawyers who don't have standing or their clients don't have standing, I mean, at some point, they ought not to be able to participate in the discussion.  Standing as a threshold issue was our law firm's view when we took the case, that a good faith inquiry was required regarding lineal descent and trust beneficiary status, particularly because of the potential conflicts.



And we underwent our good faith inquiry.  It's taken a long time, but we've done it, and we think we went about our business in a good way.  And if that's the case, then others should have the same.  They should have standing before they participate too long in the case.



For example, once we get to damages, it's kind of the opposite of what Mr. Foster suggested.  Once we get to discussing damages, discovery damages, trial, motion practice, it seems that at that point, only lawyers with clients who have standing should participate.  It becomes a due process issue for the Plaintiffs.



And so I think on grounds of conserving judicial resources and due process, Your Honor, I think we should put as a high priority whenever it's appropriate the identification of the trust beneficiary standard, modifications, and additional trust beneficiary standards.



My proposal, because it seemed simple to me, was to put it in conjunction with the '69 breach motion because it seems like all these arguments, every one of them, the Intervenors are making has been used by Department of Interior at Shakopee to justify nonlineal descendants being there.



And the only difference between the Intervenors' and the government's position is the government believes that those standards should be used, but it can be limited.  And the position of the Intervenors is, well, government, use the same standard you are, but let us all in.  That's a different view than the Plaintiffs'.  The Plaintiffs' view is, government, you're using the wrong standard.  Intervenors, you're using the wrong standard.



And then, with respect to the vote-in restriction at Shakopee, we believe that's wrong and has resulted in underinclusiviness.



THE COURT:  All right.



MR. KAARDAL:  So, for those reasons, Your Honor, I think our motion should be granted.  We have no objection to the motion to intervene being granted for the same reasons indicated.  Thank you.



THE COURT:  All right.  Thank you.



Ms. Maroldy.



MS. MAROLDY:  Yes, Your Honor.  Thank you.  I would just point out a few things.  One is as the Court has noted, the Court's published opinions in this case have made it clear that the potential, the class of potential, I use class very loosely, group of potential plaintiffs in this case were not restricted to descendants of persons whose names appeared on the I think 1886 and 1889 census.



And my point there is that I don't think intervention, the door should be left wide open on the basis that people thought they could not move to intervene.  The Court's opinions are a matter of public record.




So I strongly disagree with the notion that the door to intervention should be kept open because some people may have had the wrong notion that they could not move to intervene because only the standard, if you will, that Mr. Kaardal has proposed would meet the Court's standard for intervention as it were. 

Secondly, just because this business of the 1969 breach motion is coming up, we will respond to that motion to vacate the stay on that.  I would simply point out that membership issues are not properly before this Court.  I think that sort of takes us down the wrong road in considering whether additional persons should be allowed to intervene.



And thirdly, I think there was reference to the United States somehow failing to I think it was called comply with this Court's decisions in this case.  The Court has issued certain decisions.  The litigation is ongoing.  I'm not sure what it is that Mr. Kaardal thinks that we should be doing, but certainly we would dispute the notion that we have somehow not complied with the Court's order.



THE COURT:  All right.  Ms. Maroldy, I  think he's referring to the fact that the Department of Interior might not have had a year or so ago a list of lineal descendants.  But we've gone past that, and that is something that the Court issued a specific order respecting or direction respecting, and as far as the Court's concerned, the government complied.  Ms. Maroldy, I didn't mean to stop you from continuing.



MS. MAROLDY:  Oh.  Thank you, Your Honor. The last point I wanted to make is that I share what I think I've heard other counsel express on this call, which is that perhaps the rush to intervene is driven by expectations that are not particularly well-founded, that there are casino proceeds or perhaps membership determinations at the end of the rainbow here, and I would just note that with respect to Mr. Foster's comments.



THE COURT:  All right.  Thank you.



MR. FOSTER:  May I just respond -- this is Wood Foster -- to that very last sentence?



THE COURT:  Yes.



MR. FOSTER:  I just want to be clear that nothing I said was intended to suggest that those were false expectations.  Only that if they turn out at the end of the day to be false expectations, it will be a good thing to know that sooner rather than later.



THE COURT:  All right.  Thank you.  Now we really ought to address some of the other motions that are pending.  As far as the Court's concerned, we have two clusters of issues.  There really is a third, but Ms. Felix is not on the call and it relates to the Felixes, but let's put that aside for a moment.



The two clusters are the recent motions to intervene that have been filed in the case.  And I say recent.  They go back in time to -- oh, let me find 

it -- August 25.  I'm sorry.  That's not the one I had in mind.  It's September 8, a motion to intervene by the Younbair (ph) group, and then they roll forward.  I think the last, I'm not sure, was Kitto or Vadney.  But in any event, one of those two groups.  And then we do have the issue of what should happen with the anonymous Plaintiffs.  Ms. Maroldy, do you have a preference as to which we address first?



MS. MAROLDY:  Your Honor, I'll address the first set first, in other words, the motions to intervene, not the anonymous Plaintiffs issue.



THE COURT:  Now I'm going to lump in the motions to intervene also the motions to amend to add particular intervening plaintiffs as well.



MS. MAROLDY:  That's fine, Your Honor.  Did you want me to take them in turn?  I mean, I think in our papers, we sometimes set out specifics, which it doesn't seem to me unless the Court wants me to I'll repeat here.



THE COURT:  No, I think that's fair.



MS. MAROLDY:  The theme is the same, that good cause has not been shown.  Blanket generalized allegations were made that they didn't have counsel or thought either Mr. Kaardal's firm or another firm was representing them and then found out that wasn't so, and we would submit that those generalized allegations don't rise to the level of good cause to show why persons could not have moved to intervene or even at least moved to extend the deadline until months after the deadline passed.



As I said earlier, the disruptive nature of the repeated late motions to intervene have I think distracted all concerned.  Necessarily, they have to deal with these motions and have been distracted from dealing with the larger issues in the case, and the case has been pending a long time.



The Court's opinions made it clear who it considers might be a beneficiary in the Court's view of the alleged trust, and the Court also made it clear that it had only ruled that the Unites States had in a general way or in general breached its fiduciary duties.  So, for years now, there's been on the public record information showing who might have an interest in this case.



THE COURT:  All right.  Who would like to next address this?  I'll just ask the group of Intervenors.



MR. MONTANA:  Your Honor, this is Gary Montana.



THE COURT:  Yes.



MR. MONTANA:  I don't believe the government has really replied to the issue of whether adequate notice was actually given by Mr. Kaardal based on the Court's order.  That's one issue:  Was adequate notice actually given based on the fact that this was only published in three newspapers.



THE COURT:  Well, that's not a true statement actually.  If you read the prior opinions, it was published much more broadly than that.  But we'll put that aside.  The adequate notice is an issue in the case.



MR. MONTANA:  Okay.  Then also, I believe, and I've brought this up many, many times, the fact that Native American people, I work with them all the time, they're not accustomed to legal processes, a lot of them.  Most of them aren't, especially on the reservation.  And in reiteration, I don't want to be redundant.  But when they were denied by Kaardal, they firmly believed that that was the end of their show.  Those notices, the more recent ones have said that they could find other legal counsel, but the earlier ones did not tell them that they could.



And that's why I would like to shut off all my motions to intervene, second and third amended complaints, but I get calls every day from Native Americans.  And being Native American, if I think based on what they tell me that they have a case, they have an interest in this matter, it's hard for me to tell them no.  Maybe I should tell them to call the government.  You guys tell them why they shouldn't be involved in this case.



But as a Native American attorney who has worked with poverty-stricken tribes throughout my career and indigent clients constantly, it's very difficult for me to say no to them when based on what they tell me and what I see, they may be part of this class.  So I just don't understand the government. 

Whether there's 10,000 or 25,000 plaintiffs, in the end, it will be sorted out based on the Court's criteria.  So I don't see how these motions have distracted the Court or have distracted the government.



THE COURT:  Well, let's just put it this way, Mr. Montana.  They have, whether rightly or wrongly.  Let's just put it that way.



MR. MONTANA:  We haven't even gone to trial, Your Honor.  We don't even have an accounting of the assets as of yet.



THE COURT:  No, but to the Court's mind, the first thing that has to be done is that the parties who arguably have standing have got to be put in a position to either have joined or to be able to join. That's the first thing.



MR. MONTANA:  Well, what is the standing?  I mean, has Mr. Kaardal proven that everybody on his list, 7,000 and some people, have standing?  Has he submitted substantive evidence based on genealogical studies, baptismals, birth certificates, that those people are actually part of this class?



THE COURT:  He has endeavored to do that, Mr. Montana, and the Court has said that's premature. We're dealing still with the statutory definitions of lineal descendants and that sort of thing.



MR. MONTANA:  So, in other words, he has not established standing for his own clients.



THE COURT:  The Court hasn't given him an opportunity.  Well, yes, established standing for purposes of the case.



MR. MONTANA:  Well, I just have a real hard time with the way this was originally conducted, although I have a lot of respect for Mr. Kaardal, the way it was conducted.



THE COURT:  Standing is a jurisdictional issue, Mr. Montana.



MR. MONTANA:  I understand that, Your Honor. I understand that fully.



THE COURT:  And, frankly, in the Court's view, a good faith allegation that someone is a lineal descendant is sufficient to provide the Court with jurisdiction to make at some future point a finding as to whether or not that person is in fact a lineal descendant.  But we haven't gotten there yet.



MR. MONTANA:  Yes, Your Honor.  Right.  I understand that.  But I was under the assumption Mr. Kaardal was implying that his people had already been held to have standing.



THE COURT:  Well, I'm sorry.  But let's just continue here.  The first thing is to sort out parties.  Then I hear everyone saying well, all right, we ought to address the criteria for beneficiary status.  That's fine in terms of a topic for a scheduling and planning conference.  It is not fine in determining who can be a plaintiff or an intervening plaintiff.



If someone wants to make a claim, and certainly, arguably, under the Indian Trust Accounting Statute, the statute of limitations has not run.  If someone wants to make a later claim, they may certainly do so.  Arguably not part of this case, because that would prejudice both Mr. Kaardal and his clients and Ms. Maroldy and her client.



MR. MONTANA:  So their prejudice outweighs the prejudice of those who we believe have not been given adequate notice?



THE COURT:  That's a separate issue.



MR. MONTANA:  Justice does not require that they be allowed to intervene.



THE COURT:  Mr. Montana, the issue of notice was addressed as far as the Court can tell about three years ago, and it's been addressed ever since then.



MR. MONTANA:  I guess my issue has to do with how was notice given to the communities and the people that are possibly part of the beneficiary class.



THE COURT:  Well, we understand that, but those are precisely the issues that were addressed some years ago and they're still being addressed.  Now you do have a point because adequate notice as a due process issue always is a matter of concern, and that is why the Court keeps citing the Hoffmann-La Roche case.  Nobody else seems to acknowledge that, but the Court does apply fundamental fairness and basic principals, and it will keep on doing that, Mr. Montana.



MR. MONTANA:  Thank you, sir.



THE COURT:  Do you have anything further?



MR. MONTANA:  No, sir.



THE COURT:  Thank you.  All right.  Now is there anyone else who would care to address the situation in which their clients find themselves?



MR. KILLINGER:  Your Honor?



THE COURT:  Yes?



MR. KILLINGER:  This is Sam Killinger.



THE COURT:  Yes.



MR. KILLINGER:  I represent some of the -- you mentioned Kitto.  That is the last -- well, I don't know if it's the last intervention, but it's No. 413 on the docket number.  It was filed on 

September 24, 2007.  The response due is dated February 12, 2007.



THE COURT:  The Court had included that in the list of motions to be addressed today, and it did so on the same basis that it included the motion filed by Mr. Foster and others, No. 414.



MR. KILLINGER:  Well, I'm prepared to speak to it, Your Honor.



THE COURT:  If you would, please.



MR. KILLINGER:  Basically I think it speaks to (1) we're not arguing that we are a trust beneficiary under any theory other than the fact that the clients that I represent in this motion are descendants of a person on the 1886 census, a person by the name of Joseph Graham.  And we're not soldiers and sailors or other basis.  And we've made it clear in the papers filed in our brief that we are claiming under descendancy of the 1886 census as supplemented by the 1889 census.



Now basically, in our papers filed, we've gone through each group of these families and indicated when they submitted documents to Mr. Kaardal's firm, and this is along the theme of submitting documents to Mr. Kaardal's firm and ultimately receiving a notice of nonrepresentation, which they didn't receive it until after the July 12, 2006 deadline, again, the good cause being that they did not receive notice until after the deadline had run.



We've gone through.  In each case in our papers, we have filed the notices received and the date that they were received, which were basically after -- they didn't receive these until after the deadline.  Then they sought counsel.



And as Mr. Montana said in one of his statements, he and as do I, in accepting representation of new folks want to make sure that I feel they do have a link to in my case the 1886 census, which, again, you've got to go through the whole litany, and these people did and they were submitting birth certificates, which they have to redo them again.  And it just took some time.  They did follow up, or the allegation in the brief is that they did follow up with Erick's firm.



Understanding that Erick's firm was very busy and their staff was very busy during this time from basically April of 2006 to July 12, 2006, and it just wasn't enough time apparently to get their oar in the stream, and so they were given notice, late notice, after the deadline had run that they weren't able to represent them, so they sought other representation.  And that's the basic reason.



I might say that Ms. Maroldy has filed responses to other arguments like this in writing, and there is a very, very good brief in response to the timeliness argument that was just filed, I'm not taking credit for anybody's work but by Mr. Deryl Edwards for The Robertson Group, and he goes through and looks at the cases that were cited in the brief that Ms. Maroldy submitted in response to his motion to intervene and looks at the Cherokee Nation case. 

Basically that case had been going on for 30 years, and the litigation was 13 years old at the time.  The other cases that were cited and the distinctions in these cases and the timeliness issue as you have hit again and again today, the argument that I would make as far as the timeliness issue is that this case has not from the standpoint of descendancy hit the stage.  We haven't had a first meeting of counsel.  We haven't had these deadlines set so that, in my view, there isn't a prejudice to the other parties at this point.



It's getting close to that because there's a lot of history in this case, but they're not at that stage yet where the deadlines have been set and the cases cited in the government's brief and there's been trial dates set.  And this isn't the case yet, but we're hopefully close to that.  And that really speaks to my argument and what's in my papers as far as why this motion to intervene by the Kitto et al. ought to be sustained and that there has been good cause shown as to why it wasn't filed by the July 12 deadline.



THE COURT:  All right.  Thank you, Mr. Killinger.  Let me just say that the Court's trial schedule itself would preclude any disposition of these motions and indeed the motion to quash before the end of this month.  So there's plenty of time to make sure that people can file responses in the case of Ms. Maroldy and replies.



Mr. Edwards?



MR. EDWARDS:  Yes, Your Honor?



THE COURT:  Your name has been mentioned.



MR. EDWARDS:  Well, Your Honor, I would just say that I believe of the four factors in Wolfchild III that you laid out pursuant to RCSC 24A, really the only one that seems to be the excuse is timeliness. 

And I think that the government's very case they cite, the Cherokee Nation case, plus there's a case which was cited within Cherokee Nation, a case called Sumitomo Metal Industries v. Babcock & Wilcox Co..  It's 69 CCPA 75, which is 669 F.2d 703, and it lays out three factors in determining timeliness, which I've outlined in my brief on page 3 at the very top.  Am I going too fast, Your Honor?



THE COURT:  No, you're fine.



MR. EDWARDS:  Thank you, Your Honor.  Number one of the three factors in timeliness is the length of time during which the would-be intervenor actually knew or reasonably should have known of his right to intervene in a case before he applied to intervene.   Two is whether the prejudice to the rights of the existing parties by allowing intervention outweighs the prejudice to the would-be intervenor by denying intervention.  And three is existence of unusual circumstances militating either for or against the determination that the application is timely.



And I think that No. 2 is the easiest to kind of discard because I know that the Court feels that the government is suffering or has a burden because of all the new Intervenors and it's creating a mess, and maybe it is, but you have to compare that to the prejudice to the Plaintiffs if they're not allowed to intervene, which is great because all sorts of legal issues will be decided without their voice whatsoever and quite possibly to their detriment.



In fact, in the very case the government cites, the parties that were not allowed to intervene were actually allowed to offer amicus briefs for that reason.



But in any event, the prejudice to the government, if you think about it, Your Honor, the prejudice is going to exist regardless of whether or not the parties are allowed to intervene, because if the parties have to file their own separate lawsuits, the government still has to keep track of all the numerous people that are filing, which is exactly the same duty imposed upon it now, keeping what it claims to have adversely affected it, which would be keeping track of all the people that are intervening.  It's no different than if they were to file separately.  That's the only prejudice to the government.



On the other hand, the prejudice to the parties is they don't get a voice as things progress in this particular case.  They can file their own case, but they'll be much further behind.  Issues will have already been decided before they can address them.  And so I think that No. 2 is an issue that's more easy to deal with in that respect.



No. 1 seems to be the most hotly contested issue, whether or not the Intervenors knew or should have known that they had the right to intervene in the case.  And, of course, my argument is very similar to everyone else's, which is that because of the way in which the notices that were -- albeit a postcard or in the newspaper, I will not say it was misleading because misleading would imply that there was malintention.  I certainly don't think that.  I know that was definitely not the case.



But I think that there was a miscommunication insofar as people believed, having read those notices, that the only way that they could intervene in the suit would be if they had a lineal descendant listed on the census when in fact, I believe that the Court stated today that is certainly one way of proving your case but not the only way.  The other way is being, of course, included in the criteria listed in the treaty, excuse me, in Congress's law about this issue.



But in any event, because of the way in which it was written, people thought that they had to be on the census to join, and of course, they don't.  And so many people, and my clients, I represent 66 people who just shortly before the deadline for intervention occurred were informed that their case could not be brought forward, which left them little time to try to seek other counsel and figure out what they needed to prove otherwise.



Now, when they got a hold of me, we were able to spend a great deal of time and go through numerous exhibits, as would be exhibited by my brief.  And the number of exhibits I have in here is a small fraction of the material that we went through to show our case.  But it just took time to put it together, Your Honor.  It took us a couple of months to go through all the documents and put everything together.  We moved as fast as we could.  I worked full-time on it, and it's now done.  And that I think would be good cause under issue No. 1.



And then issue No. 3 is more similar to issue No. 1.  That would be the specifics of each individual Intervenor's case insofar as how they were miscommunicated to or did not receive the type of notice that would cause them to realize that they could intervene or that they had a right to intervene. And that's all I have, Your Honor.



THE COURT:  All right.  Thank you very much, Mr. Edwards.  Now let me just see.  Is there anyone else who would care to address these particular issues?



MR. MORGAN:  Your Honor, this is Phillip Morgan.



THE COURT:  Yes, Mr. Morgan.



MR. MORGAN:  Just simply, I don't have a lot of details on the speaker, the second to the last speaker.  My feeling is -- 



(Electronic interference.)



MR. MORGAN:  -- very well.  But the way we got into this matter, I represent quite a number of Indian folks over in the next county to the east in South Dakota, and they in turn have been hearing from relatives that they were excluded from being   considered in this type of an action, so they dropped over to see me.



And they also said that they had worked as far as they could, as much as they could, with the Twin City, Minnesota, firm and they just had been set aside for their own reasons.  So they came to me, and my paralegal and I turned into two, so to speak, and worked on their cases as rapidly as we could.



When we agreed to represent them, I applied for admission to your Court, and I was formally admitted on August 15, 2006.  Then we proceeded to work on the pleadings and to file the motion to intervene that was dated August 25, 2006.



Just some general observations.  It seems to me -- and then some others, some are relatives and some are not, but they came from North Dakota down to us as well in the course of this.  But it seems to me that if the Intervenors are not allowed to intervene in this matter that their collective abilities to protect their interests would be in jeopardy in any further proceedings.  So --



(Electronic interference.)



MR. MORGAN:  -- I just want the Court to know the same.  Thank you.



THE COURT:  Thank you, Mr. Morgan.  Is there anyone else who would care to address these issues, the issues in this set, that is?



MR. HOGAN:  Your Honor, Barry Hogan.



THE COURT:  Yes, Mr. Hogan.



MR. HOGAN:  Thank you, Your Honor.  I guess I agree with what Mr. Killinger and Mr. Edwards have said.  In fact, we have two families that followed the Edwards family that were communicated to the exact same way, and those two families are seeking intervention at this time as well.



But I would just like to explain some of the circumstances that arose to cause this problem we're all in right now.  We've sat in rooms with many, many clients that had tried to intervene in the case.  As far as I know, all of our clients had.  As far as I know, most all, if not all, of the other clients that are seeking intervention at this time by the other parties had made attempts to intervene before July 12.



And for whatever reason, miscommunication, it appears to be the issue, the late notices, the misunderstanding of the notices, the not knowing what to do, the not knowing that the June 23 deadline had been extended to July 12, all put these people in a very difficult position.



There was a lot of emotion expressed by these people, and I think all the attorneys that are seeking intervention right now are doing so because the clients feel a tremendous injustice was done to them and they are seeking justice, and they would like to be a part of the case and they've been trying to be a part of the case.



THE COURT:  All right.  The Court will just note that it has received a number of letters from individuals, and it has tried to respond to each of those letters by providing an order returning the letters as unfiled and making explicit suggestions as to how the particular person might proceed to properly join the case.



So the Court has been well-aware of some of the concern on the part of individuals I guess not only throughout the period since it issued the opinion in Wolfchild III, and that, of course, was August 22, but before then.  So it's been trying to keep track of this matter.  Now anyone else after Mr. Hogan who would like to address these issues?



MR. RADKE:  Judge, this is Brian Radke.  I represent only two potential Intervenors.  I'm out of South Dakota.



THE COURT:  Yes.



MR. RADKE:  Your Honor, my clients are in a very unusual position to the extent that they claim to be lineal descendants, and I have a good faith belief that they are of one of the people in the 1886 census. And both of the young ladies are juveniles whose mother -- well, their father is a lineal descendant, and their mother was never married to the father.  

Their mother ended up in the penitentiary for drug offenses and has had quite a history of drug offenses and claims to me that she knew nothing about this at the time, knew nothing about the potential that her children could be included in the suit as lineal descendants of their father.



There has in the meantime been a paternity action I believe with respect to both girls.  I'm trying to decipher or discern how that's going or what exactly is going to happen there.  But how I came to be involved in this case was the mother asked the grandfather, who is the potential Intervenor on behalf of his two granddaughters.  He has custody of those granddaughters.



THE COURT:  Now this is the Schroder group, is that correct?



MR. RADKE:  Yes.  Yes, sir.  Yes.



THE COURT:  All right.  Thank you.  Please continue, Mr. Radke.



MR. RADKE:  I'm sorry.



THE COURT:  And we'll just note that you are an additional counsel participating in the call so the reporter has that note.  Go ahead, please.



MR. RADKE:  Yes, sir.  The young ladies will forever be barred from participating in this particular suit if they aren't allowed to intervene through their grandfather, and it was a bad situation to the extent whether there was notice or not notice. 

First of all, their mother is incarcerated.  Second of all, she's been addicted to drugs on and off for many years.  And most importantly, they didn't live with her.  They actually lived with their grandfather while she was in the penitentiary.  And as soon as she got out, what happened is that the father was trying to keep this information from her and still resisting paternity at the time.



But his sister felt bad and called her or informed her of this potential suit and gave her some information.  She got on I believe it was the Kaardal website and then came to me, and I was in a position of in a very short period of time trying to verify this, realizing we were already past the July 12 deadline.  Mr. Kaardal's office was kind enough to inform us that maybe it wasn't out of the possibility that we could still intervene, so I immediately did everything that Mr. Morgan did and was able to get involved in the suit.



I didn't think anybody else was going to be eligible or be a member of the Court of Claims here in South Dakota and be willing to take it on at that point based upon everything I knew.  I immediately filed everything I could or filed appropriate documents to intervene.



And with respect to the length of time as it pertains to timeliness of the motion to intervene, I think that it's totally understandable given the unusual nature of how these two young ladies came to find out that they had a potential claim.  I think it's totally reasonable under the circumstances that their grandfather would not get to me any sooner than he did.  It's pretty amazing he got to me at all but for a family member of the father.



And I think that under those circumstances, it probably would not be overly prejudicial for me to be allowed to amend on behalf of those two young ladies, those juvenile potential plaintiffs.



THE COURT:  All right.  Mr. Radke, let me just say that as a factual matter, you have made a reasonably quite compelling case.  I don't think there's any doubt about that.



All right.  Anyone else?



MS. STRICHERZ:  Your Honor, this is Kelly Stricherz again.



THE COURT:  Yes.



MS. STRICHERZ:  No one else has brought up this issue, so I'm going to highlight it.  A lot of people that I have spoken to were rejected initially by the Mohrman Kaardal firm for lack of documentation.  Something was missing to prove their lineal descendancy.



However, a lot of doors have been closed as to getting this documentation.  Trying to work with different churches to get baptismal records or different agencies to get birth records or even death certificates to find out how different family members connect to each other has been extremely difficult even for lawyers.  Initially people had to go out and do it themselves.  Even the Court has said each individual person is responsible for proving their lineal descendancy; you cannot rely on other family members' documents.



If people have been unable to get those documents that they've been told they need, they give up.  However, if as lawyers we get involved, we probably can get those missing documents or at least some kind of circumstantial evidence that at least would provide us reason to bring their case before the Court.



I think that a lot of these Intervenors felt like they had done all they could.  They had submitted documents originally to Mohrman & Kaardal.  At some point in time, they were told they didn't have enough documentation or the correct documentation or there were questions about their case, and they were denied representation on that basis.  They go out.  They look for more documents.  They talk to other people.  And they're still putting things together, and they're trying to find representation.



When I entered this case months ago, there were hardly any other lawyers involved in it, but now there's lots of lawyers involved in it, which gives  people opportunity to finally be represented.



So, on behalf of all the people trying to intervene or even the people who are trying to add to amended complaint, I think that there's a lot of good reason just in general.  I know the government fights against the generality of these Intervenors, but in general, I think there's good reason for them to be allowed in.



They haven't been sitting around and just decided at the last minute to come in.  They've actively been trying to become part of this case from early on.  Maybe as far back as 2003 they submitted papers.  But it's a complicated case, and I think that the lack of documentation and their ability or inability to get that documentation needs to be addressed as well.  Thank you.



THE COURT:  Thank you, Ms. Stricherz.  

Anyone else?



MR. MONTANA:  Your Honor, this is Gary  Montana.



THE COURT:  Yes, Mr. Montana.



MR. MONTANA:  Ms. Stricherz said that it always has been a normal policy of the Bureau of Indian Affairs area offices or agencies to release what they considered their official family trees.  But until recently when this Court case became fairly prominent, I've been told by my clients the Bureau is no longer releasing those family trees.  So then that again is another stumbling block for them to prove their ancestry.



I had thought about bringing a motion to have the government force them to release those because normally they have them on hand for each and every person based on probate.



Also, a lot of the censuses and documents from churches and other sources have disappeared since this case has started, so that has become another barrier for clients to get their documentation ready for the case or to prove their ancestry.



And originally, I believe Mr. Kaardal's agreement with his clients said that none of their documents would be returned.  So I have a lot of clients -- I wouldn't say a lot -- but I'd say 20 or 30 that have complained to me that they can't get any of their documentation because they sent it all into Mr. Kaardal, his firm, and now they can't get it back because the agreement was they would not get their documents returned.  So I would agree with Ms. Stricherz there are some problems in getting documentation at this point in time.



THE COURT:  All right.  Thank you, Mr. Montana.  Anyone else?



MR. KAARDAL:  Erick Kaardal here.



THE COURT:  Yes, Mr. Kaardal.



MR. KAARDAL:  First, Mr. Montana raised for the first time his clients' request for returning the documents.  We've been returning documents for quite some time when there are specific requests for a specific person.  And so we'll call Mr. Montana after the hearing and find out the specific people that have requested documents and surely return whatever documents we possess.



With respect to Mr. Montana and others' comments about the contents of the Court's notice, the way that this started, I know the Judge referred to this as three years we've been discussing this notice issue, but it is documented in the record for the Court's interest in Hoffmann v. La Roche.



Our interest in pushing the case forward, the Court saying no, you're not going to push the case forward until there's adequate notice, our suggestion regarding what the content of notice and the method of notice would be, the U.S.'s views were expressed.



The Court wrote the content of the notice, issued the notice.  We followed through the steps that the Court directed us with respect to the method for the notice, and then the Court issued an order saying we had completed that part.



Regarding our correspondence on notice of nonrepresentation, Your Honor, I assure you that in every instance where we notified people of nonrepresentation that they could file claims in this Court either prior to a stated deadline or for good cause for delay shown.



And good cause for delay shown has been a rally cry for us because we think it's very important until the Court determines with certainty what the trust beneficiary standard is that everyone be allowed in if it makes sense under the typical rules for joinder.



And so our conduct since November of 2003 has been consistent, and because of our own firm's reading of the ethical rules regarding conflict and the fact of the collective action, that we were only going to represent lineal descendants of people on the May 20, 1886, census with the 1889 supplement, and we explained this and the other aspects of our law firm's methodology to the Court in the process of the Court issuing the notice and authorizing the method of notice.



And so I think, to some extent, I think our view of the case is congruent with the Intervenors', that the case should be open.  Where we diverge, of course, is that my clients have a statute, and that statute creates a trust beneficiary class.  And to the extent the Intervenors are trying to show that their lineal descendants from that statutorily created trust beneficiary class, that's wonderful.  They should be in the case.



But to the extent they're arguing other sources of substantive right, then we would like that determined because it really changes the nature of the litigation.  We thought it was one lawsuit with one trust beneficiary definition; that's what the Court at page 39 of the slip opinion in 2004 used as a standard to determine whether our additional plaintiffs could be added.



We're beyond that, I understand, but these things need to be sorted out because I do think that these same issues will come back and back and back again until there's greater delineation regarding the trust beneficiary standard.  Thank you, Your Honor.



THE COURT:  Thank you, Mr. Kaardal.



Ms. Maroldy.



MS. MAROLDY:  Yes, Your Honor.  Just briefly.  I would note that under the Hoffmann-La Roche case which Mr. Kaardal just mentioned, I mean, certainly this Court supervised the issuance of the notice, and I was just looking over it briefly and I don't think contrary to what some seem to have the impression that it stated that to intervene, one had to be able to trace to the 1886 or 1889 census.



And the Court supervised the issuance of the notice and set cutoff dates in an effort to ensure an orderly procedure to join plaintiffs and to keep the litigation moving.  And at some point, it has to be cut off, and I think that's where we are.  I think that's where we were in July.



I just further note, and I confess I have not read the entire case, but I believe there's a Ninth Circuit case, United States v. Alpine Land & Reservoir, Co., 431 F.2d 763, which states that the standard for timeliness for intervention under Rule 24 says that persons who are Native Americans still have to meet that standard.



THE COURT:  All right.  Thank you, Ms. Maroldy.  Anything further from you at this reply stage?



MS. MAROLDY:  No, Your Honor.  Those were the main points I wanted to make.



THE COURT:  All right.  The other sort of overarching issue which probably encompasses all these motions or many of them is the anonymous plaintiff issue.  And I must say before we get into that issue, which may not take too long, the Court at some point soon would want a list, and it could be on a compact disc, of all the individual Plaintiffs, an   alphabetical list and then a list by group, because we, as you could tell from Wolfchild III, have tried to sort our way through, but it's just not possible anymore for us to try to do that.  We're going to need submissions from individual counsel, probably electronic, and it can be melded together.



And I take it, Ms. Maroldy, that is a comment you have made a number of times as well in responses to particular motions.



MS. MAROLDY:  Yes, Your Honor.  Obviously, the Court and the Defendant and obviously to some extent the parties are up against this issue of needing to know who's who in the case, so an electronic list such as Your Honor just suggested would be very helpful to everyone concerned.



THE COURT:  All right.  Now you have the motion respecting anonymous plaintiffs, and there probably still is a part of that motion that's alive and extant.



MS. MAROLDY:  Yes, Your Honor.  I think most of the motion is alive and extant.  Mr. Hogan and Mr. Blair represent one group of John Does.  There were no John Does provided in the names as to all of the 433 anonymous Intervenors whom the Court admitted to the case back in August.  So that part is carved out.



Ms. Walker provided names as to her 33 John Does, and Mr. Kaardal has provided many of his John Does.  I don't think every single one, but I may be wrong, and I'm sure he'll pipe up if I am.



But the part of the motion that is extant is as to everyone else's John Does who their names have not been provided to the United States.  And of course, I think the Renault group and perhaps others in their motions to amend and add additional parties have included more John Does.



And as we stated in our papers, our position on that is the grounds to show why these persons need to proceed anonymously have not been established.  There have been generalized allegations, for instance, in correspondence not pointing to any specific facts saying that they need to keep their names protected. 

And as to the John Does who have already been admitted, my reading of the August 22 order is that the existing protective order applies to those John Does, so there's absolutely no reason those names could not be provided immediately.



THE COURT:  Now that's exactly the Court's interpretation, and that was the Court's intent in extending the initial protective order to the anonymous Plaintiffs who were admitted as intervening Plaintiffs in connection with the August 22 opinion. I'm sorry to interrupt.  Go ahead.



MS. MAROLDY:  That's fine, Your Honor.  I appreciate your making that clear.  So that's the gist of our motion without belaboring the point, that we're entitled to those names, and under the existing protective order, we would keep those protected.  As far as future John Does, if future John Does are admitted, they need to make the showing as to why they need to or should be allowed to proceed as John Does.



THE COURT:  All right.  May I just make a quick comment?  This is not like the California pleadings practice which uses anonymous plaintiffs in the sense of John Doe plaintiffs to protect against statute of limitations issues where you know that there's someone out there, but you just don't know the name.  The federal courts do not have such a practice.

And if you have a person who wishes to remain anonymous, then you've got to have a name to back it up that's submitted under the protective order.



Now we'll open this up to counsel for Intervenors and applicants for intervention to address the anonymous plaintiff issue.



MR. THURMAN:  Judge, this is Creighton Thurman, and I think part of Ms. Maroldy's anonymous issue is directed and I filed a response on behalf of our group of Intervenors for both Mr. Horn and myself, and the Court has touched on it a little bit as far as we're not so much proceeding, we do have some

individuals we felt that should remain anonymous such as minor children with the potential that this case would go electronic.



However, given the deadline of the Court and the uncertainty of how amendments would be handled as far as adding additional people that got notice or figured out that they weren't being represented by another firm in the family line that came to us after the Court, first we were working under the initial June deadline, then the extended deadline of July 13. 

It was our intention to provide to the Court an idea as far as the numbers that we believed would be in this family class that we were getting, however have yet not secured their name and/or an attorney fee contract which would authorize us to intervene.



Also, we were attempting to protect individuals that would have a right to intervene under this case, but depending on how the Court would view its deadline for filing motions of intervention, we were trying to protect those people's standing.



At this time, Your Honor, we are still obtaining some names of people that were even overseas with the Department of Defense for our families.  And I guess we are interested in how the Court wishes us to proceed as far as filing.  Basically we would be filing a second amended complaint and intervention to include names that have been provided to us and that have contracted with us to represent them since our original filing within the Court's deadline.



That was our theory.  It's a difficult process out here.  A number of people are just finding out through family communications.  A number of people are just beginning to understand where they stand with the notices that were provided to them.



Also, we have a difficulty.  Some of the Plaintiffs or Intervenors that we would be representing are not well-educated and have an inability to read and take care of some of those issues as to some of the delay in providing the names. 

So, clearly, Your Honor, we're looking for guidance from the Court as to how they wish to proceed.  Certainly names of individuals are certainly what this case turns on and then whether or not they are approved to be a lineal descendent as contemplated by the act of Congress that has created this litigation.



THE COURT:  All right.  Thank you, Mr. Thurman.  Anyone else?



MR. FOSTER:  Wood Foster, Your Honor.



THE COURT:  Yes.  Please.



MR. FOSTER:  I think Mr. Thurman's comments show how closely related the two main issues of the afternoon really are, and I know I'm not the only attorney out here who has had additional names coming in.  We have chosen not to bring a separate motion to intervene or even to amend our intervention complaint that was timely filed every time that happens.



I have been working on the hopefully justified assumption that eventually these kinds of things are going to be sorted out in a fair way.  I do think that one of the comments earlier -- well, first of all, I thought Mr. Kaardal's final comments were right on point.  If the Plaintiffs affirmatively support these motions to intervene, it seems to me that that speaks directly to the issue of prejudice that was one of the three factors mentioned by I forget if it was Mr. Edwards or Mr. Morgan a little earlier.



There's no prejudice if the other Plaintiffs don't oppose it because the inclusion or exclusion of any particular individual, at least as I read the case so far, does not change in any way either questions of liability or questions of damages.  It's strictly a matter of housekeeping at the other end with respect to how those damages are allocated.



So it feels as though everything that has been said suggests that there is no need right now for specific rulings on whether this or that is good cause but rather that these intervention motions should be permitted subject to revisitation at such time as the Court has an opportunity to address all of the deeper questions of which groups are and which groups are not beneficiaries and at which time many of these people simply go away presumably.



So I think that the arguments ultimately suggest that a rational result will occur once the scheduling is visited in detail and an order of priorities is put on the many unresolved issues yet to be looked at and visited by the Court and the parties.



THE COURT:  All right.  Thank you, Mr. Foster.  Anyone else?



MR. HOGAN:  Your Honor, Barry Hogan.



THE COURT:  Yes.  Mr. Hogan.



MR. HOGAN:  We have moved for a protective order on the John Does for all of our clients.



THE COURT:  Yes.



MR. HOGAN:  And we have done it across the board.  There would be about 1100 John Does.  Nearly all of them originated or are currently residing in a very small community in central North Dakota, Fort Totten.  It's a community with a population of about 1,000 people, and the last thing that our clients would want to see is a list of all of their names across the internet identifying them as parties to a case where they're seeking benefits as a member of a broader community.



There's a substantial fear of retaliation, that their neighbors feel that they don't want to be a part of their community anymore.  There's potential issues of jealousy.  There's a tremendous amount of misunderstanding as to what the lawsuit is about.



I was approached by members of that same community who were among those that were in prison in 1862 and those that were subject to the hangings, and  they thought the case was about reparations.  There's just so much potential for misunderstanding and for retaliation against our clients that we have asked that they remain anonymous.



We have provided the Court with a listing of names and birthdates for all approximate 1100.  That would be the 433 currently in the case and the remaining for which we're currently seeking intervention.  And we've provided the United States with the names of our original Plaintiffs, and we   would readily provide the United States with the names of all of the others as well and all affidavits and any materials they would want as long as we know that it's not going over the internet and that they would hopefully keep it confidential.  Thank you, Your Honor.



THE COURT:  Thank you.  Anyone else?



(No response.)



THE COURT:  Well, I almost think we need to replace the existing protective order with another one since it seems to have caused some misunderstandings, but we'll see.  We'll look at that ourselves.



Now the question arises whether anyone else has a topic that would cover a number of these motions.  The Court believes that the three topics that have been addressed over the last two hours have pretty much flushed out all of the pending issues, but the Court could be wrong.  Does anyone else have a topic that would cover other issues?



MR. JOHNSON:  I do, Your Honor.  This is Scott Johnson.



THE COURT:  Yes.



MR. JOHNSON:  And I represent three different lines of descent, and one of them is Margaret Prescott's line.  I have not spoken to this point because our clients were the subject of Your Honor's August 22, 2006, order.  Nearly all of them were the subject of that.  On page 9 of your order, you had that grid listing the groups of moving plaintiffs who were allowed to intervene.



THE COURT:  Yes.



MR. JOHNSON:  And we had submitted in our motion to intervene three lines of descent:  John Taylor, Madeline Rocque, and Margaret Prescott, spelled with two Ts.  And when the order came out on August 22, two of the three were listed on the grid, and Margaret Prescott's line, which is about 35 people, were inadvertently left off.  So we brought a Rule 60 motion.



THE COURT:  Now you say Rocque.  

R-O-C-Q-U-E?



MR. JOHNSON:  Yes.



THE COURT:  Yes.



MR. JOHNSON:  She was included, as was John Taylor.



THE COURT:  Just a minute.  Yes, we have Taylor.



MR. JOHNSON:  It was only Margaret Prescott, her group that was left off of the grid.



THE COURT:  Oh.  All right.  All right.  Go ahead.



MR. JOHNSON:  So our motion is simply a Rule 60 motion because of what I'm sure was an inadvertent omission to allow her group to be included in as part of the Intervenors who were approved on August 22.



THE COURT:  All right.  Now, because we listed separately the Rocque group and the Taylor group, let me just check something, because I believe you actually filed or there were filed complaints and intervention on behalf, let's just see.



MR. JOHNSON:  We did, Your Honor.  On behalf of all three.



THE COURT:  On behalf of all three.  Just a moment.  I want to make sure I understand this because the last thing we want to do is miss this again.  Now you say you have filed a Rule 60 motion.  When did you file that?



MR. JOHNSON:  We filed our motion 

September 12.



THE COURT:  What's the docket number?



MR. JOHNSON:  It was dated September 12.  It probably got to you a couple days later.



THE COURT:  Oh, yes.  It's 298.  Right.  All right.  We have that.  When I say we have that, we have it on our list to be addressed.  But I thank you, Mr. Johnson.



MR. JOHNSON:  Thank you, Your Honor.



THE COURT:  And the Court apologizes for the earlier omission.



MR. JOHNSON:  And may I say, Your Honor, Frances Felix has just contacted our office and has asked us to represent her and her most immediate family as well as those of her extended family that wish to retain us.  This is new, and I wanted to alert the Court to that. We have not filed a notice of appearance because this just happened, but I wanted to let the Court know that.



THE COURT:  All right.  If you would please file a notice of appearance on behalf of Ms. Felix and her immediate family and then if you would also address those members of her extended family, please, in a further filing, that would be appreciated.



MR. JOHNSON:  I will do that.  Thank you.



THE COURT:  Because, as Ms. Maroldy and the Court have earlier previously noted, there's a real question about the extended family.



MR. JOHNSON:  Okay.  I will do that.



THE COURT:  Please.  As soon as you can.



MR. JOHNSON:  Okay.



THE COURT:  All right.  Ms. Maroldy, is that a surprise to you as it is to the Court?



MS. MAROLDY:  The part about the Felix group, Your Honor?



THE COURT:  Yes.



MS. MAROLDY:  That's totally new to me.  So I heard it at the same time the Court did, Your Honor.



THE COURT:  All right.  Thank you.



MS. MAROLDY:  May I just address the Prescott issue?



THE COURT:  Yes.  Certainty.



MS. MAROLDY:  If Your Honor doesn't mind.



THE COURT:  No, that's fine.



MS. MAROLDY:  My understanding is that the group Mr. Johnson represents, the Rocque, Taylor and Prescott lines, are a total of 151 persons.  Is that  correct?



MR. JOHNSON:  Oh.  We are responding now to your letter, Ms. Maroldy.  You had sent us a letter inquiring about that.  I don't have a total off the top of my head.



MS. MAROLDY:  I didn't intend to put you on the spot.



MR. JOHNSON:  That's fine.



MS. MAROLDY:  I was just trying to follow the bouncing ball.  Okay.



MR. JOHNSON:  Yes.  We do have a draft of a letter out to you to sort of explain the number.



THE COURT:  All right.  Now, Mr. Johnson, the Court had the Rocque group itself as 151 persons, the Taylor group as 85, and frankly, I don't know what we had on the Prescott group.



MR. JOHNSON:  I think there's 35 to 40, but I just don't have the number off the top of my head.



THE COURT:  All right.  If there's a change in this, if you'd please tell us.



MR. JOHNSON:  Okay.  Thank you.



THE COURT:  And you have to do it by a filing that has a caption and a notice and so on.



MR. JOHNSON:  Okay.



THE COURT:  Sorry to put you to that effort, but it'll help.



MR. JOHNSON:  Okay.



THE COURT:  Ms. Maroldy, do you have anything further?



MS. MAROLDY:  No, Your Honor.  As far as the Prescott line, I was just trying to get clarification

because we may not have any objection to that one.



THE COURT:  No, I understand.  All right.  

Now we have the Prescott-Felix matter that has just been identified.  Are there any other issues that are encompassed by the 18 pending motions but we have not addressed this afternoon?



MR. ZEPHIER:  Your Honor, this is Robin Zephier.



THE COURT:  Yes, Mr. Zephier.



MR. ZEPHIER:  Thank you, Your Honor.  I would like to point the Court to page 10 of the 

August 22, 2006, opinion.



THE COURT:  Yes.



MR. ZEPHIER:  And as it affects the Zephier group, during our hearing back in July of last year, the Court was delineating between two separate groups, those recognized under the 1886 or 1889 census and then the alternative sources.  At that time, I had indicated that the Zephier group was actually following both of those, and we were left off under the 1886 and 1889 census.  So I'd just like to bring that to your attention, Your Honor.



THE COURT:  All right.  Thank you very much.



MR. ZEPHIER:  But also, Your Honor, I also see the extreme importance in this case.  It's a wealth of true realization and understanding of where we come from as Indian people, and I just would like to commend the lawyers participating in this case as well as you, Judge Lettow.  This is an extremely important case, and I believe it's been handled fairly and adequately.  And we would join in the arguments presented by Plaintiffs' counsel and Intervenors in this case.



THE COURT:  All right.  Thank you very much. I'm just making a note.  We now have the correction for the Zephier listing.  Are there any other matters?



MS. MAROLDY:  Your Honor, this is Laura Maroldy.  One thing occurred to me while Mr. Zephier was talking.  The Kay Zephier group, we had filed a motion at the same time we filed our answers back in November to make sure the record was clear as to whether the Zephier group -- to strike that complaint, because our understanding was based on the notice filed by Mr. Kaardal in I believe July that those litigants were now listed in Mr. Kaardal's complaint, and I just wanted to get some clarification about  whether that is correct.



THE COURT:  All right.  Now that one as the Court has it relates to Mr. Kaardal and Mr. Killinger.  Is that correct?



MR. KAARDAL:  Mr. Kettering.



THE COURT:  Oh, I apologize.  I did it again.



MS. MAROLDY:  Right.  I knew it was not the same Zephier who was just speaking who is counsel, but it just reminded me of the issue, Your Honor.



THE COURT:  No.  In fact, that's exactly right.  I had it marked as Mr. Kettering, and I wasn't quite quick enough to recognize it.  We have that listed as well.  Mr. Kettering?



MR. KETTERING:  Your Honor, they were included on our third amended complaint.



THE COURT:  Right.



MR. KETTERING:  And we would agree that that motion should be stricken, and we have no objection to that.  Just to clean up the record is all.



THE COURT:  All right.  Thank you very much.



MR. KETTERING:  Thank you, Your Honor.



THE COURT:  All right.  Any other issues?  This is actually a very useful exercise.



(No response.)



THE COURT:  All right.  Well, pending some responses and potential replies and then a further motion probably by Mr. Johnson respecting the Felix group, we appear to have done our work for the afternoon.  I'll ask one more time, does anyone have anything that we ought to address that we have not yet addressed?



MR. KAARDAL:  Your Honor, this is Erick Kaardal.  This is a housekeeping thing that may save a number of phone calls to Chambers.  How do we order a transcript?  Is there someone we need to contact there, the court reporter?



THE COURT:  Yes.  The court reporter is here.  I'm looking at her right now.  And when we have finished, which will just be in a moment or so, she will remain on the line, and she will have -- I don't know if she will have or not -- but she may have questions about what's happened and the transcript, and you may at that time talk with her about copies.



MR. KAARDAL:  Thank you, Your Honor.



THE COURT:  Thank you.  Anything further?



Now, as I mentioned earlier, we are just solidly booked through the month of February, so you should not, and the Court apologizes for this, expect Wolfchild IV to be issued in February.  There is time for these further submissions that we've discussed today.



And with that, be assured that the Court will not only pay attention to them but try to sort through the various matters and the various issues that have come up.  We will try to issue an opinion and order as soon as we possibly can.



It sounds as if we should issue a new table that amends and corrects the prior table to reflect whatever determinations we make about the pending motions and then also the points that have been raised that were in error on the first table.



We also need to schedule a planning conference at some reasonably soon date to address the next steps in the case beyond these party issues.  The Court would be interested in submissions from the parties on how to schedule it.  It's obviously easier to talk with people in person, but this call has gone much better than the Court expected.



The Court was not happy with the way the call went on the hearing that was held earlier on the motions to quash just because the acoustics were so bad apparently that people could not tell what was happening in the courtroom, and it posed a real problem for those of us who were in the courtroom.  We will try to correct those difficulties in the future. 

Is there anything further?  Mr. Kaardal?



MR. MOHRMAN:  Your Honor, this is Mr. Mohrman.



THE COURT:  Yes.



MR. MOHRMAN:  You indicated that you were interested in submissions on the planning conference.



THE COURT:  On a planning conference.



MR. MOHRMAN:  What's that?



THE COURT:  Submissions on a planning conference.



MR. MOHRMAN:  Are you giving us a suggestion?  Do you want the parties to submit materials to you providing how we think the case should proceed?



THE COURT:  Yes.  Basically suggestions in advance, because one of the first things the Court has to deal with are the criteria that should be applicable to determining those persons who are lineal descendants.  And I have a mark on a recent brief filed by Defendant, the opposition to Plaintiffs' motion, Defendant's opposition that was filed on February 2.  We really are dealing with lineage, tribal affiliation, and severance of tribal relations.  There's a little package that is encompassed, borrowing Ms. Maroldy's language.



But we really ought to address those as a next step, maybe not the only one, and the Court would be interested in others that the parties propose.



MR. MOHRMAN:  What would that submission look like?



THE COURT:  Just a notice.



MR. MOHRMAN:  A motion or a memo to the Court?



THE COURT:  You cannot do that.  You have to have a caption, and it could be a notice of proposed issues to be addressed at a scheduling and planning conference.



MR. MOHRMAN:  Okay.  Thank you, Your Honor.



THE COURT:  I hope that helps.



MR. MONTANA:  Your Honor, this is Gary Montana.  I just have a question.



THE COURT:  Yes.  Certainly.



MR. MONTANA:  I have a revised third amended complaint, a motion to revise, and part of that is substitution of counsel for the Shirley Abdue family, which is about 48 adults.  Should I include the substitution of counsel with my motion, or would you like it separately?



THE COURT:  Substitution of counsel in this Court is interesting because it doesn't follow the practice of many, many other courts.  Let me just point you in the direction of a particular rule.



MR. MONTANA:  Yes, Your Honor.



THE COURT:  81?  Just a second.  I usually have to look it up myself.  No, I'm sorry.  83.1(c)(4).  If you'd please look at that, that would help.



MR. MONTANA:  Yes, Your Honor.  Thank you very much.



THE COURT:  Thank you.  Anything further?



MR. KILLINGER:  Judge, this is Sam Killinger.  Ms. Maroldy and I have been discussing the differentiation of names and a complaint, an intervention complaint that's been approved, and it appears that our numerical alphabetical list and what we list on the complaint is eight names involved, and, for instance, if the right name is on the complaint and, for instance, if it isn't, but they're the same person as listed on the other list.



And in responding to Ms. Maroldy's letter, I had suggested that we basically substitute the names, we file an amendment to substitute the names, the correct names.



THE COURT:  Well, why don't you file an unopposed motion to that effect?



MR. KILLINGER:  Okay.



THE COURT:  Ms. Maroldy?



MS. MAROLDY:  That seems to make sense, Your Honor.  An unopposed motion to correct the caption seems that it would do the trick.



THE COURT:  All right.  Great.



MR. FOSTER:  I have a question, Your Honor.



THE COURT:  Yes.  Please.



MR. FOSTER:  Wood Foster.  You suggested submissions of proposed issues for the scheduling hearing.



THE COURT:  Topics.



MR. FOSTER:  Do you intend to put something in your order setting a date for such submissions, or do you want us to just go ahead and do that?



THE COURT:  Well, you can even propose a date.  The trouble is you're going to need our opinion  first before we get around to that matter.



MR. FOSTER:  Right.



THE COURT:  And frankly, the Court had thought at one point about making things easier by coming to Minneapolis, but I'm not sure that's a prudent thing to do given the scatter in the location of the various counsel.



MR. FOSTER:  If you do come, you're going to want to wait until it gets above zero.



THE COURT:  Well, if I do come, I'm going to have to talk with Chief Judge Rosenbaum, too, because I understand a courtroom is in short supply.



MR. KAARDAL:  By the way, Your Honor, Mr. Foster is not kidding about the above zero.  Our daytime highs haven't been above that in three days now.



THE COURT:  Well, the Court actually looks every once in a while at weather.  We can just say that we're getting down tonight in the entire Washington area into the single digits, and that's a challenge for this area.



MR. KAARDAL:  Your Honor, I think there's an open courtroom in Phoenix.



THE COURT:  Yes.



(Laughter.)



THE COURT:  Well, if I told you where I have to be tomorrow, you would have the same reaction. 

All right.  Anything further?



MR. MONTANA:  Your Honor, this is Gary Montana.  As to those lists that you requested of the Plaintiffs or the Intervenors, you wanted them in alphabetical order, not according to family?



THE COURT:  Well, alphabetic at some point, and we'll try to set a date, a suggested date, for people to provide a listing of the various Plaintiffs and Intervening Plaintiffs, both named and anonymous, the anonymous group obviously separately.  But we would like those in alphabetical order if that's at all possible.



And then we would propose to be working with all the parties and maybe especially Ms. Maroldy to try to get a listing in electronic form, maybe two listings, one under seal and one that wouldn't be filed in the docket but would be made available to the Court so we could actually track who the Plaintiffs are.



MR. MONTANA:  Yes, Your Honor.



THE COURT:  And we think it ought to be made available in due course to all the Plaintiffs.



MR. MONTANA:  Thank you, Your Honor.



THE COURT:  Thank you.



MR. FOSTER:  Your Honor, again, Wood Foster. May I suggest that unless there is an immediate need for it, this would be an excellent thing to take up at a scheduling conference so that specific formatting and content and organization would be identical across the board rather than everyone sort of complying with what they think you've just asked for.



THE COURT:  No, I understand.  That makes all sorts of sense, and I'm sure Ms. Maroldy from her own purposes will have a view on how that should be done.



MR. EDWARDS:  Your Honor, this is Deryl Edwards, Jr.



THE COURT:  Yes.



MR. EDWARDS:  I'd like to make a suggestion that the addition to the list in electronic format could also be provided in an Access database format perhaps, because then you could merge all of the names together and you'd have a list, a searchable list you could reorganize and it would count for you.



THE COURT:  All right.  My clerk tells me that's a Microsoft product, and we'll leave that to Ms. Maroldy's consideration.



MR. EDWARDS:  Thank you, Your Honor.



THE COURT:  Thank you.  Anything further?



MS. STRICHERZ:  Your Honor, Kelly Stricherz again.  You spoke to the issue of minors being identified, and we're talking about the list.  Can you once again tell us how you want minors identified with their parents that would be accurate under the rules?



THE COURT:  Well, I just don't think we're in a position to address that today.  The ordinary way it's done and it's been commented on on several occasions during this afternoon's hearing is that you list the next friend, the parent or the guardian or the adult sibling, for example, as the party appearing on behalf of, and if the Court has it right, that is what the Schroeder group actually did.  And, Mr. Radke, at least that's what the Court remembers you did, and that's the ordinary way it's done.



But given where we are right now, that might not have been possible in all cases, and the Court's not going to want to put anyone to a detriment if they weren't able to do that.  We might cover that in the future.



All right.  Anything further?



MR. KAARDAL:  No, Your Honor.



THE COURT:  All right.  Now the Court in just a moment will leave the call, but the line will remain open for each of you potentially to talk with the court reporter.  The hearing is at a conclusion.  Thank you very much.



ALL:  Thank you, Your Honor.



(Whereupon, at 5:25 p.m., the hearing in the above-entitled matter was concluded.)
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