















































trust Congress created imposed a “money mandating duty” on the United States sufficient to
impose liability under the Tucker Act or Indian Tucker Act. The United States further uses those
quotes out of context to argue no trust relationship was created in the first instance.

The United States” arguments are in applicable to the certified issue of Judge Lettow’s
September 26, 2007 Order — whether “[the Appropriation Acts] created a trust relationship
between the Plaintitfs and the United States.” As set forth below, the September 26, 2007 Order
ruling that the Appropiiation Acts created a trust relationship between the Plaintiffs and the
United States is “well-settled law,” consistent with the position the government has previously
taken in litigation as discussed above and unassailable. In Wolfchild I, Judge Lettow held:

Contrary to the goveinment's assertions, the arrangement between the loyal

Mdewakanton and the government includes all of the features of a trust. “Whete .. the

relevant sources of substantive law create ‘[a]ll of the necessary elements of a common-

law trust,” there is no need to look elsewhere for the source of a trust relationship.” White

Mountain Apache, 537 U.S. at 476 n. 3, 123 S.Ct. 1126. T'he three traditional elements of

a trust are a trustee, beneficiaries, and trust property, also known as the corpus. See

Restatement (Third) of Trusts § 2 cmit. £ The trustee manages the corpus in the best

interests of the beneficiaries in accordance with the guidelines for and purposes of the

trust. /d In this case, the United States created a trust in which it acted as trusteg, the
loyal Mdewakanton and their lineal descendants were, and arguably are, the beneficiaries,
and the cotpus includes property, improvements to property, and money
Wolfchild I at 540-541. The United States asserts that because the Appropriation Acts neither
contain the word “trust” nor “language normally associated with a trust,” the Appropriation Acts
did not create a trust relationship.® Trust law specifically rebuts the government’s arguments.

First, it is “well-settled trust law™ that neither the word “trust” nor “trustee” is needed to

create a trust — even a statutorily created trust.” Rather, trust law dictates that common law trusts

® Petition at 14

" In re Estate of Chambers, 583 S E 2d 565, 568 (Ga 2003)(“The authotities agree that no particular form of words
or conduct is necessary to show the intent to create a charitable trust [and] that one may be created without using the
words “trust’ or ‘trustee ). Gurley v. Lindsley, 459 F.2d 268, 276 (5™ Cir. 1972)(“The absence of words like “trust”
and “trustee” is not determinative. I the requisites of a trust are present, the instrument will be given effect as such
without regard to the form of words ) Federal courts have likewise interpreted federal statutes. Branson School
Dist RE-§2v Romer, 161 F.3d 619 (10th Cir 1998), cert. denied, 526 U S 1068 (1999) (holding that the Colorado
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are created when the settlor manifests an intention to create a trust and identifies “[t}he thiee
traditional elements of a trust .. a trustee, beneficiaries, and trust property, also known as the
corpus. See Restatement (Third) of Trusis § 2 emt. £ Wolfchild I at 541. “Where ... the relevant
sources of substantive law create ‘[a]ll of the necessary elements of a common-law trust,” there is
no need to look elsewhere for the source of a trust relationship.” White Mountain Apache v
United States, 537 U S 465,476 n. 3 As the lower court found, each of the three Appropriation
Acts identifies (i) the trustee —i.e, the United States acting through the Secretary of the Interior;
(ii) beneficiaries — i.e., the “loyal” Mdewankanton residing in Minnesota on May 20, 1886 who
have severed tribal relations and “family thereof” (their lineal descendants); and (iii) trust corpus
—1i.e., lands, agricultural implements, seeds, cattle, horses, food, clothing o1 monies.

Second, in enacting the 1980 Act, Congress specifically and unequivocally confirmed
that the Appropriation Acts and other statutes created a trust for the benefit of “loyal
Mdewankanton” and their lineal descendants:

All right title and interest of the United States in those lands which were acquired and are

now held by the United States for the use or benefit of certain Mdewanknaton Sioux

Indians under the [Appropriation Acts] ... 8
(Emphasis supplied.) The 1980 Act fully confirms a pre-1980 trust relationship. See Navajo

Nation, 2007 WL 2685641 at *12 (*“The Act of December 22, 1974 ("Act of 1974"), 88 Stat.

1712, 25 U.S C. §§ 640d to 640d-31, confirmed that the lands desciibed in the Act of 1934 ‘shall

Enabling Act, at chapter 139, 18 Stat 474 (1875), created a fedetal trust of school lands despite the lack of use of
the word “trust.”) See also Restatement (Third) of Trusts § 2 — Definition of a Trust; Restatement (Second) of Trusts
§ 39 — No Writing Required at Common Law; and Boget, §45, Settlot’s expression of intent to have a trust,

¢ The language “for the use of* and “for the benefit of” is “explicit trust language” under the common law of trusts.
See, Restatement (Second) of Trusts § 24 — Mode of Manifestation of Intention —cmt. b, ill. 1 —“A, the owner of
certain bonds, declares that he holds the bonds “for the use of B” or “for the benefit of B In the absence of
evidence of a contrary intention, A holds the bonds in trust for B.”
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be held in trust by the United States exclusively for the Navajo Tribe and as a part of the Navajo

Y

Reservation.””){emphasis supplied).‘9
Finally, the September 26, 2007 Order also referred to the 90 years of Department of the
Interior administering the trust In Wolfchild I the Court cited over 90 years of internal
Department of the Interior memoianda describing the trust management of the 1886 lands:
These memoranda only scratch the surface of the numerous documents that plaintiffs
have provided to the court that reflect the Department of Intetiot's pre-1980 interpretation
of the 1888, 1889, and 1890 Acts, namely, that the United States held the 1886 lands in
trust for the loyal Mdewakanton and their lineal descendants. The court has not been
provided with any evidence to the contrary. Thus, the court necessarily concludes that

there is no genuine dispute of material fact that a trust was created and that the
government held the 1886 lands, the 1886 monies, and the other 1886 property in trust.

Wolfchild I at 542.

As set forth above, rather than analyze and quote from federal cases involving whether a
trust relationship has been created between a group of Indians and the United States, the United
States has instead quoted fiom Mitchell I and Navajo Nation Neither of these cases however,
suppotts the United States” claim that there 18 no trust relationship. First, the United States
asserts that the “argument that the [Appropriation Acts] created a trust is significantly weaker
than the argument for a trust that the Supreme Court 1ejected in [Mitchell I]” because the statute
in Mitchell I “did not unambiguously provide that the United States has undertaken full fiduciary
responsibilities as to the management of the allotted lands” simply 1eflects the United States’
commingling of the “existence of a tiust” issue with the “money mandating duty” issue.

In Mitchell I, the United States owned timber lands in the State of Washington in trust for

the Quinault Indians under the Indian General Allotment Act. The Indian General Allotment Act

? The United States actually atgues that the 1980 Act disaffirms that the 1886 lands were held in a trust because the
1980 Act states that the land was held “for the use and benefit of” the loyal Mdewankanton and did not state that the
lands were “held in trust.” As set forth above, this argument is absurd Under Restatement (Second) of Trust, §24,
use of the language “for the use and benefit of” is “explicit trust langnage” creating a trust.
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provided for the United States to “allot” parcels of the tiust land to individual Quinault Indians
with the individual Quinault Indians ultimately acquiring complete legal title to the parcel. Other
statutes also required that the United States manage the timbet lands for the benefit of the
individual Quinault Indians to whom timber lands had been allotted. Quinault Indians filed a
claim against the United States under the General Allotment Act claiming that the United States
violated its fiduciary duties as trustee by failing to obtain a fair market ptice for the timber
harvested. The Quinault Indians did not sue under the other Congressional statutes which
required the United States to manage the timber lands. 1he Mitchell I Court specifically found
the existence of trust under the General Allotment Act and that the United States had fiduciary
duties as trustee under the General Allotment Act to the Quinauit Indians. However, the Court
rejected liability because the General Allotment Act did “not impose any duty upon the
Government to manage timber resources” — i e, although the United States had fiduciary duties
under the General Allotment Act, those duties did not include management of the timber lands.
The government’s reliance on Mitchell Iis puzzling. First, Mitchel! I found a trust
existed based on the General Allotment Act under which the United States ultimately granted full
fee title to the individual Indians of the land held in trust. The Appropriation Acts, as confirmed
by the 1980 Act, provided that the United States holds legal title in perpetuity to the 1886 lands
with Plaintiffs holding beneficial title. Thus, the facts here more strongly support the U.S. Court
of Federal Claims finding that a trust existed than the facts in Mitchell I Second, on remand, the
Quinault Indians reasserted their claims against the United States under the timber management
statutes and ultimately won in United States v. Mitchell, 463 U.S 206 (1983) (“Mitchell 1)
Third, the United States’ breach of trust duties in this case is more fundamental than in

Mitchell I For over 90 years, the United States managed the 1886 lands under the Appropriation
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Acts for the “use and benefit” of Plaintiffs and their ancestors. Plaintiffs claim that despite this
history, the United States has now breached its fiduciary duties under the Appropriation Acts by
now claiming that it holds the 1886 lands for the exclusive “use and benefit” of the
Communities. Analogizing to Mitchell I, the plaintiffs in Mitchell I certainly would have
succeeded on their claims under the General Allotment Act if the United States had allotted the
timber lands to individual Shoshone Indians as opposed to the Quinault Indians.

Morteover, the United States also relies on this Court’s recent decision in Navajo Nation
arguing that Navajo Nation requires that the Appropriation Acts contain the word “trust” in order
find the existence of a trust because the “Navajo Court stated that “explicit trust language™ is
“necessary but not sufficient” for a breach of trust claim. Once again, the United States is
mixing the “existence of a trust” apples with the “money mandating duty” oranges. In fact,
Navajo Nation supports Plaintiffs’ position. The initial treaties creating the Navajo Nation lands
did not use the word “tiust” or “trustee.” Rather, the Navajo Nation court cited later statutes
which “confirmed” the United States’ trust relationship with the Navajo lands. Similarly, as set
forth above, the 1980 Act confirmed the United States’ trust relationship with Plaintiffs.
Moreover, the “explicit trust language” the Navajo Court refers to is language used to creaic a
trust —i.e, identity of the trustee, beneficiaries and trust corpus — not the use of the word “trust.”
Once again, the United States’ citations do not support its arguments.

Finally, the United States makes its last apples/oranges argument on pages 15 and 16 of
its Petition where it argues that because the Appropriation Acts gave the Secretary of the Interior
“considerable discretion” to spend the appropriations “as he may deem best,” such language did
not create “a specific fiduciary duty.” Actually, this language did create a specific fiduciary duty

— the Secretary had to spend the appropriations “for the use or benefit” of the loyal
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Mdewakanton The Secretary could not spend the funds on others such as the “Communities.”
Nonetheless, the United States’ argument has nothing to do with whether a trust existed.

B SINCE THE 1980 ACT DID NOT TERMINATE THE TRUST RELATIONSHIP BETWEEN
PLAINTIFFS AND THE UNITED STATES, THERE IS “NO SUBSTANTIAL GROUND FOR
DIFFERENCE OF OPINION” AND THEREFORE THE GOVERNMENT’S PETITION FOR AN
INTERLOCUIQRY APPEAL MUST BE DENIED.

The government claims that even if a trust relationship existed, the 1980 Act terminated
the trust. The law does not support the United States argument. The 1980 Act provides:

All right title and interest of the United States in those lands which were acquired and are
now held by the United States for the use o1 benefit of certain Mdewanknaton Sioux
Indians under the [Appropriation Acts] are hereby declared to be hereafter held by the
Unifed States [in trust for the communities]

Section 3 of the 1980 Act further provides “Nothing in this Act shall (1) alter, or require the
alteration, of any 1ights under any contract, lease, or assignment enteted into or issued priox to
enactment of this Act. > First, the United States erroneously argues that the 1980 Act “ended
whatever trust might have existed between Plaintiffs and the United States under the
Appropriation Acts,” But that is not what the 1980 Act states. Simply put, the words “beneficial
title,” “terminate” and “extinguish” are no where contained in the 1980 Act. As the Court of
Federal Claims held in Wolfchild I, undet the plain meaning doctrine of statutory construction:

The 1980 Act transfers “all 1ight, title, and interest of the United States” in the 1886 lands
to the United States in trust for the communities. 94 Stat. at 3262 (emphasis added).
Because the trust was created by the 1888, 1889, and 1890 Acts for the loyal
Mdewakanton, legal title was in the United States but equitable title was held by the loyal
Mdewakanton and their lineal descendants. When the 1980 Act transferred the United
States' right, title, and interest in land, that interest appears rof to have included the
equitable title to the 1886 lands, because the 1980 statute stated that the United States
was transferting only that interest it possessed befoie the Act. Furthermore, the sole
object of the Act's transfer is the 1886 lands, “including any structures or other
improvements of the United States on such lands.” Jd Notably, this description does not
include the monies that were, and are, pait of the trust's corpus. This omission further
indicates that the trust persists. .
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Wolfchild I at 543. As Tudge Lettow found, the 1980 Act never referred to transferting the
Plaintiffs’ equitable interest in the 1886 lands. Rather, it transferred the United States legal
interest in the 1886 lands “to be held in trust for the Communities ” Second, the 1980 Act has
absolutely no language, explicit ot implicit, that terminates Plaintiffs’ beneficial interests As the
lower court found, Congress knows how to enact trust termination acts. See, e g 25 US.C. §
677,25 US.C. § 564 (tiust termination acts explicitly stating purpose was to terminate trust).

Third, Section 3 of the 1980 Act contained a savings clause which stated that the 1930
Act did not affect any existing contract, lease or assignment If existing assignments were not
affected by the 1980, the Act did not terminate the tiust

Fourth, the United States argues that the lower court found that the 1980 Act created a
“trust on a trust.” The Court held no such thing. In Wolfchild I, the Court stated in mere dicta:

It may be that the 1980 Act cieated a trust on a trust, buf that possibility and others must

be remitted to exploration in future proceedings. The 1980 Act is so poorly diafted that

it is difficult to make sense of its provisions.
Wolfchild I at 544 n. 13 (emphasis supplied). The Court’s sfatement — not holding — was simply
an effort by the Court to suggest how the 1980 Act could be interpreted. As the Court found, the
1980 Act is so poorly drafted it is ditficult to make sense of its provisions.

Fifth, and most importantly, over 100 years of Supreme Court doctrine has held that any
effort by Congress to terminate Indian trust rights must be plain and unequivocal  “Tt is clear,
however, that termination of the Federal Government's responsibility for an Indian tribe requires
‘plain and unambiguous' action evidencing a clear and unequivocal intention of Congress to
terminate its relationship with the tribe.” Joint Tribal Council of Passamaquoddy Tribe v.
Morton, 388 F Supp 649, 663 n. 15 (D Me 1975) (citations omitted). More specifically, the

U.S. Supreme Court has held that Congress, in terminating any Indian rights, must be clear and
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specific and any doubts regarding the termination will be construed in the Indians favor, “[1]he
rule of construction recognized without exception for over a century has been that ‘doubtful
expressions, instead of being resolved in favor of the United States, are to be resolved in favor of
a weak and defenseless people, who are wards of the nation, and dependent wholly upon its
protection and good faith ” United States v. Santa Ie Pacific R Co., 314 U.S. 339, 354 (1941).

Finally, the United States argues that the 1980 Act creates an irreconcilable conflict with
the Trust which is reinforced by the 1980 Act’s legislative history. Actually, the 1980 Act’s
legislative history unequivocally demonstrates that the trust was not terminated. The
Congressional Budget Office advised Congress that the bill made a “technical change in the
status™ of the lands and “that no additional cost to the government would be incuited as a result
of enactment of thfe]| legislation ” S Rep. No. 96-1047 at 3 (Letter fiom Alice M. Rivlin, Dir of
Cong. Budget Office, to Hon. Morris K. Udall (Sept. 11 1980)). This certainly would not have
been true if the legislation was intended as a trust termination act Moreover, the stated reason in
the Congressional record for the passage of the 1980 was that the land assignments made to the
descendants “are not encumberable documents that can be used in securing loans from
commercial institutions.” fd at 2-3. This statement reflects that Congiess passed the statute to
allow the Communities to be able to secure mortgage {inancing on the lands — not to terminate
the lineal descendant’s pre-existing tiust beneficiary rights.

CONCLUSION

For the foregoing reasons, the Plaintiffs request that the government’s petition for -
discretionary appeal be denied. If this Court should grant the petition, the Plaintiffs request that
the issues on appeal be limited to the September 26, 2007 Order and not any other issue, e.g.

existence of statutory money-mandated duty, embraced in the decisions of Wolfchild 1, 1l and 1],
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